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PREPARING AGREEMENT DOCUMENTS:
How to Write Determinations of No Adverse Effect,
Memoranda of Agreement, and Programmatic Agreements
Under 36 CFR Part 800

m

I. Introduction

Section 106 of the National Historic Preservation Act (NHPA) directs
Federal agencies to take into account the effects of their undertakings,
including those they assist or license, on historic properties. It also
directs agencies to afford the Advisory Council on Historic Preservation
a reasonable opportunity to comment on such undertakings. Sections
110(f) and 111 of NHPA establish related requirements.

The Council has issued regulations to guide agencies in implementing
Section 106 and related authorities. [36 CFR Part 800] For further infor-
mation on how to comply with the regulations see the Council’s publica-
tion, Section 106, Step-by-Step.

The regulations provide for consultation among responsible agencies,
the State Historic Preservation Officer (SHPO), other interested per-
sons, and sometimes the Council. This consultation is aimed at reaching
agreement on ways to avoid or reduce adverse effects on historic proper-
ties.

Where it is possible to avoid adverse effects, a determination of no ad-
verse effect (NAE) may be made. Often such a determination is made
on the basis of agreement among the responsible agency, the SHPO, and
others on measures that will be employed to ensure that adverse effects
do not occur. These measures must be implemented in order for the
determination to be valid with reference to the agency’s Section 106
responsibilities.

If avoidance of adverse effects is not feasible, agreement is usually
reached on measures that wholly or in part mitigate the adverse effects.
Once agreed upon, such measures are embodied in a Memorandum of
Agreement (MOA) and implemented.

In some cases, consultation may occur with respect to a whole agency
program, rather than with respect to a particular project, and result in
agreement on procedures that the agency will use, with respect to the
program, to ensure that adverse effects are avoided or mitigated. Such
procedures are set forth in Programmatic Agreements (PA).

In this publication, NAE determinations, MOAs, and PAs will be
referred to collectively as "agreement documents." Where only a
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particular type of agreement document is the subject of a discussion, the
type will be identified.

During the Council’s 20 years of experience under Section 106, certain
avoidance and mitigation measures have been refined almost to the point
of standardization. Formats for MOAs and certain recurrent kinds of
PAs have also been standardized. In order to simplify the preparation of
NAE determinations, MOAs, and PAs, the standard formats and
descriptions of avoidance and mitigation measures have been compiled
into this publication, together with background information and sugges-
tions about when and how various formats and approaches can be used.

Preparing Agreement Documents is divided into eight parts. After this in-
troduction (Part I), Part I addresses basic, often-asked questions about
agreement documents. Part III offers pointers about how to write effec-
tive agreement documents. Parts IV, V, and VI offer standard formats
for NAE determinations, MOAs, and PAs respectively. Part VII
presents standard language for various kinds of conditions and stipula-
tions that are commonly used in agreement documents. Part VIII
provides several complete hypothetical agreement documents.

Use of the basic formats presented here will help ensure that NAE deter-
minations, MOAs, and PAs are legally sufficient, while use of the stand-
ard language for commonly used conditions and stipulations should free

* agency officials, SHPOs, and other parties to focus their attention on in-
novative solutions to substantive preservation problems.

This publication is not intended to discourage creativity in devising
unique solutions to preservation problems, nor to encourage consulting
parties to adopt stock solutions without first considering all feasible and
prudent alternatives. The purpose of this publication is to make stand-
ard language and formats readily available to those preparing agreement
documents, so that they can be used where applicable. It is also
designed to encourage the clear representation of agreements arrived at,
thus reducing the likelihood of repetitive redrafts or debates over mean-
ing.

Each undertaking reviewed under Section 106 presents its own substan-
tive issues, however. Participants in review are encouraged to explore
possible new solutions to preservation problems, and to give full con-
sideration to alternatives before settling on any particular approach,
whether described in this publication or not.

Working with Section 106
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e e e e e s B )
II. Questions and answers about agreement document preparation

What are agreement documents?

The term "agreement document" is used in this publication to cover three
kinds of documents that conclude the process of review under Section
106 and represent some form of agreement between an agency and an
SHPQO, or among an agency, the SHPO, the Council, and sometimes
other parties.

"No Adverse Effect” (NAE) determinations are made by agencies in con-
sultation with SHPOs under 36 CFR § 800.5(d). Often in making such a
determination, an agency, an SHPO, and sometimes other parties agree
on project changes or conditions to prevent adverse effects to historic
properties. Agencies provide NAE determinations, with supporting
documentation, to the Council for review.

Memoranda of Agreement (MOA) are executed under 36 CFR §
800.5(¢)(4). In an MOA an agency, an SHPO, the Council, and some-
times other parties agree on measures to avoid, reduce, or mitigate ad-
verse effects on historic properties, or to accept each effect in the public
interest.

" Programmatic Agreements (PA) are executed under 36 CFR-§ 800.13.
In a PA an agency, the Council, and other parties agree on a process for
considering historic properties with respect to an entire agency program.

-
How is the decision to prepare an agreement document reached?

The process leading to an agreement document depends on the nature
of the undertaking and its effects.

NAE determinations. Under the regulations, the responsible Federal
agency official applies the Council’s Criteria of Effect and Adverse Ef-
fect [36 CFR § 800.9] to historic properties within an undertaking’s area
of potential effects, in consultation with the SHPO. If the agency deter-
mines that the undertaking will have no adverse effect, the agency so ad-
vises the Council, usually in a letter to the Council with supporting
documentation. The extent of the documentation required depends on

" whether the SHPO has formally concurred in the determination and on
the nature of the undertaking’s effects.

If the fact that the undertaking will have no adverse effect is obvious,
reaching the determination should be easy and involve only simple,
routine consultation between the agency and SHPQO. If there are ques-
tions to be resolved about the nature of the undertaking’s effects,
however, substantial consultation may go into reaching the determina-
tion, involving onsite reviews, study of documents, weighing of alterna-
tives, perhaps making alterations in project plans, and the development
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of conditions which, onéc agreed upon, will ensure, within reason, that
adverse effects will be avoided. '

MOAs. If the agency’s application of the Criteria of Adverse Effect indi-
cates that the undertaking will have adverse effects, achieving agreement
normally requires more formal consultation, often involving a wider
range of parties than is typical of an NAE determination. Still, however,
the nature of the consultation process is determined by the extent of the
undertaking and its effects. It may be obvious that there is no reasonable
alternative to the action causing adverse effects, and the measures that
can be adopted to reduce or mitigate such adverse effects may be equally
obvious. In such a case an MOA can usually be developed promptly.
Where an undertaking presents more complex issues, consultation
involves careful discussion of the undertaking’s various effects, examina-
tion of alternatives to avoid or mitigate those effects, and a careful weigh-
ing of the public interest, often in the context of public meetings, onsite
inspections, the conduct of appropriate studies, and the participation of
diverse groups of people. The result is usually an MOA representing
the best compromise solution agreeable to all the consulting parties.

PAs. A PA is usually developed because an agency finds that its actions
under a given program, within a large and complex project, or with
respect to a given class of undertakings will require many individual re-
quests for Council comment under 36 CFR §§ 800.4 through 800.6, and
that making such requests will be inefficient or otherwise inconsistent
with effective program management. Under such circumstances the
agency suggests to the Council, or to an SHPO, that a PA be developed
prescribing a review process tailored to its particular program, to stand
in place of the normal Section 106 review process. Alternatively, the
Council, an SHPO, or some other party may suggest to an agency that a
PA is appropriate, and the agency may agree. The parties then notify
the potentially concerned public and consult to reach agreement. The
responsible agency and the Council are always consulting parties on a
PA, together with one or more SHPOs or the National Conference of
SHPOs (NCSHPO). Other parties participate in consultation and sign
the PA depending on the nature of the program and its effects. The
process of consultation toward a PA under 36 CFR § 800.13 is extremely
flexible--to accommodate the diversity of Federal programs, the regula-
tions avoid prescribing a particular procedure. Once agreement is
reached, the consulting parties execute the PA, which then goes into ef-
fect, superseding the terms of 36 CFR §§ 800.4 through 800.6 with
respect to actions under the program the PA covers.

Who prepares an agreement document?

NAE determinations. Under 36 CFR § 800.5(d), the Federal agency offi-
cial is responsible for making an NAE determination, and therefore is
responsible for documenting it. A document memorializing an agree-
ment on which an NAE determination is based may, however, be
developed by another party. For example, if an SHPO writes to an agen-
¢y saying that in his or her opinion an undertaking will have no adverse
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effect if specified conditions are carried out, the agency can then write to
the Council committing itself to carry out the conditions, appending the
SHPO’s letter with whatever supporting documentation is necessary for
the Council’s review, and making its NAE determination. In some cases
the Council, too, may draft conditions upon which an NAE determina-
tion can be based.

MOAs. The regulations at 36 CFR § 800.5(¢) permit agencies and
SHPOS to develop MOAs without Council participation, provided the
responsible agency notifies the Council when it initiates consultation
with the SHPO. This notification affords the Council the opportunity to
participate if it chooses. MOAs developed without Council participation
are submitted by the agency to the Council for review; acceptance of
such an MOA by the Council concludes the Section 106 review process.
Such MOAs are commonly called two-party MOAs because a minimum
of two parties (the agency official and the SHPO) sign them before they
are sent to the Council. Other parties may sign as concurring parties.

The regulations also permit the Council to participate formally in the
consultation process. In such an event, the Council is a formal signatory
to the MOA along with the agency official, the SHPO, and any other par-
ties. Such an MOA is commonly referred to as a three-party MOA be-
cause it has a minimum of three signatories (agency official, SHPO, and
Council). Three-party MOAs are often prepared by the Council, but can

_be prepared by any of the other consulting parties, once the parties have

reached agreement on its content.

The Council can also participate; informally in the consultation process,
so an agency official or SHPO can ask the Council to provide a draft two-
party MOA that the consulting parties can then finalize and send to the

* Council for review and acceptance. The Council will help develop such

drafts to the extent that time and personnel limitations permit.

PAs. PAs are usually prepared in final form by the Council, though they
are often prepared in draft by an agency official or an SHPO or group of
SHPOs, or by others. The Council must be consulted in the develop-
ment of a PA. [36 CFR § 800.13] Certain kinds of frequently used PAs,
covering the programs of local governments using Community Develop-
ment Block Grants (CDBG) and related program funds, are commonly
prepared by SHPOs or local governments with minimum Council par-
ticipation, however.

When should two-party MOAs and three-party MOAs be used?

Three-party MOAs are created as the result of consultation under 36
CFR § 800.5(¢), in which the Council elects to participate in consult-
ation, or is invited to consult by the agency or SHPO.

The regulations do not specify the conditions under which the Council
should be invited to participate, except that 36 CFR § 800.10 requires
that the Council participate in consultation concerning direct and
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adverse effects on National Historic Landmarks. It is recommended,
however, that agency officials and SHPOs invite the Council to par-
ticipate when the undertaking under review is complicated or potentially
controversial, when there is substantial public interest in the historic
preservation issues involved, when the undertaking presents issues about
which Council policy is not established, or when the national perspective
the Council can bring to bear on preservation issues is required or may
be useful.

Conversely, the Council need not be invited to participate in consultation
where the undertaking under review is relatively simple, noncontrover-
sial, and routine. In such cases two-party MOAs are most appropriate.
However, 36 CFR § 800.5(¢) requires that the responsible Federal agen-
cy notify the Council when an adverse effect on historic properties is
found and consultation begins toward a two-party agreement. Upon
receiving such notification, or upon otherwise learning about the under-
taking, the Council may elect to participate formally in the consultation.

It should also be remembered that the Council can be consulted infor-
mally during a two-party consultation. This may be particularly ap-
propriate if the consulting parties want to avail themselves of the
expedited 30-day Council review that is provided for two-party MOAs
under 36 CFR § 800.6(a)(1) with respect to a generally routine undertak-
ing with a few unusual elements, or if the consulting parties are un-
familiar with the mechanics of MOA preparation.

Who signs an agreement document?

NAE determinations. NAE determinations are usually memorialized in
letters signed by the relevant agency official, sometimes with attached
conditions or exhibits, and are sent to the Council with appropriate sup-
porting documentation. SHPOs may concur in NAE determinations in
the same letter that is signed by the agency official, or in a separate let-
ter. Other parties may concur in NAE determinations. Unless an agen-
cy has legal authority to delegate its Section 106 responsibilities to
another party, the agency official’s signature on the NAE document is
mandatory. NAE determinations are shown at Figures 1 and 2 of this
publication.

MOAs. At minimum, two parties sign every MOA. Normally the two
parties are the Federal agency official responsible for the undertaking
and the SHPO. If the SHPO declines to sign the MOA, or fails to
respond within 30 days after receiving an agency request for his or her
signature, the agency official can ask the Council to sign the MOA in lieu
‘of the SHPO. [36 CFR § 800.1(c)(1)(ii)]

When a two-party MOA is accepted by the Council, the Council’s
authorized representative signs it on an acceptance line. The Council’s
representative signs three-party MOAs in the same manner as the agen-
cy officials and SHPOs. MOAs are shown at Figures 3 and 4 of this pub-
lication.
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A Federal agency official may only delegate MOA signature authority to
a representative of a State or local government if the agency has legal
authority to delegate its Section 106 responsibilities.

Where multiple Federal agencies are involved in an undertaking, all may
sign the MOA, or signature authority may be formally delegated to a
lead agency. -

Where the undertaking will affect the lands of an Indian tribe, the tribe
must be invited to concur in any agreement document. With respect to
two-party and three-party MOAs, other parties who have participated in
consultation may be invited to concur. For example a local preservation
organization may be invited to concur in an MOA if the agency and
SHPO (and the Council, ifitis a participant) agree to do so.

PAs. PAs are signed by the representative of the responsible agency or
local government and by the Council. They are also usually signed by an
SHPO, several SHPOs, or the president of NCSHPO, depending on the
nature of the program they cover. Other parties may concur in a PA.

What is the meaning of an agreement document?

Execution and implementation of an agreement document, whether it be
an NAE determination, an MOA, or a PA, evidences a Federal agency’s
fulfillment of its responsibilities under Section 106. In other words,
agreement documents indicate both that the agency has taken the effects
of the undertaking into account, and that the agency has afforded the
Council a reasonable opportunity to comment.

An agreement document obligates the parties to carry out its terms. If
the terms cannot be carried out the document must be amended, or fur-
ther comments of the Council must be sought in accordance with the
regulations.

S

Under what circumstances are agreement documents revised?

Agreement documents are normally revised if the nature of the undertak-
ing changes. For example, the locations where effects will occur or the
nature of those effects may be altered, or unanticipated effects may be
identified after the agreement document is concluded. Revisions also
are made if the measures originally agreed upon become insufficient to
address the preservation problems involved, or if they are unduly expen-
sive or otherwise infeasible. Revisions are sometimes made to accom-
modate a change in approach occasioned by professional concerns, such
as a change in the research questions addressed in an archeological data
recovery program. Finally, revisions may be necessary if a considerable
amount of time passes between execution of the agreement document
and implementation of its terms, during which time concepts of historic
significance and how to deal with various kinds of historic properties
may change.
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How can an agreement document’s terms be revised?

If after executing an MOA an agency determines that it will be unable to
carry out the MOA'’s terms, the agency should request an amendment in
accordance with 36 CFR § 800.5(¢)(5). Any other party to an agreement
document may request an amendment--for example, a party may request
an amendment if that party believes a change has occurred in the under-
taking, which creates new preservation problems that must be addressed.
Amendments are negotiated in the same manner as original agreements.
Although the regulations do not specify a process for amending agree-
ments associated with NAE determinations, or for amending PAs, these
documents too should be revised, where necessary, through consultation
among the original participants.

What if an agreement document’s terms are not carried out?

Since implementation of an agreement document evidences fulfillment
of an agency’s Section 106 responsibilities, it follows that failure to imple-
ment its terms evidences that the agency’s Section 106 responsibilities
have not been fulfilled.

NAE determinations. Agencies are required by the regulations to carry
out the measures they agree to in reaching NAE determinations. [36
CFR § 800.5(d)(2)] If an agency fails to do so it has not complied with
Section 106 and must resubmit the undertaking for review.

MOAs. Failure to carry out an MOA’s terms requires that the agency
resubmit the undertaking to which the MOA pertains for Council com-
ment, by preparing a new MOA or amending the existing MOA. If con-
sultation to prepare a new MOA or amendments proves unproductive,
the agency is required to seek Council comment in accordance with 36
CFR § 800.6(b). [36 CFR § 800.6(c)(1)]

PAs. Failure to carry out a PA’s terms requires that the responsible agen-
cy comply with the regulations on a case-by-case basis with respect to in-
dividual undertakings that would otherwise be covered by the PA. [36
CFR § 800.13(g)]
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ITI. Suggestions for good agreement document writing

Since an agreement document binds its parties to do or refrain from
specified actions, it is vital that the document be clear, consistent, under-
standable, and subject to as little misinterpretation as possible. The fol-
lowing suggestions are offered to help preparers of such documents
avoid ambiguities that may cause problems in implementation.

Be sure to identify the undertaking clearly

The undertaking that is the subject of the agreement document should
be clearly identified in the document, in a manner consistent with the
way the undertaking is identified in the supporting documentation sub-
mitted to the Council. In an MOA, the undertaking is usually identified
in the first "Whereas" clause, as shown in Figures 3 and 4 in Part V of this
publication, "Standard Memorandum of Agreement Formats."

In a letter making an NAE determination, the undertaking is usually
identified in the text of the letter with reference to accompanying
documentation. The identification is usually similar to the following text:

We have determined that our installation rehabilitation
program, described in the enclosed Installation Rehabilita-
tion Program Plan dated March 29, 1992, will have no ad-
verse effect....

A

Identify the responsible agency

Since the Federal agency responsible for the undertaking is also respon-
sible for ensuring that the terms of the agreement document are carried
out, it is vital for that agency to be identified clearly in the document.
Where an agency’s regional office or field office is the responsible party,
and therefore signs the agreement document, this should be clearly indi-
cated. For example:

WHEREAS, the Rhode Island State Office of the Bureau of
Land Management has determined . ...

Assign duties only to signatory or concurring parties :

An agreement document cannot impose obligations on parties that do
not sign it. Therefore, if an agreement document says that "Party X will
carry out action Y," Party X must sign the document as a consulting or
concurring party. Where Party X is the applicant for or recipient of
Federal assistance, permit, or license, and is not a signatory, the agree-
ment document must bind the Federal agency responsible for the assis-
tance, permit, or license to ensure that Party X carries out the duties
assigned it. For example:
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The Corps of Engineers will require the applicant to carry h
out the following:

The Corps of Engineers will ensure that the following
measures are carried out:

Beware the use of passive voice

An example of the use of passive voice is the statement: "Building X will
be rehabilitated in accordance with the Secretary of the Interior’s Stan-
dards for Rehabilitation and Guidelines for Rehabilitating Historic Build-
ings." The statement gives no indication as to who will rehabilitate the
building. It indicates only that somehow, mysteriously, the building will
be rehabilitated. No one is assigned responsibility, and the party who ac-
tually has responsibility could, if so inclined, deny that such responsibility
had legally been assigned to him or her.

There are two ways to remedy this problem. The first, naturally, is to use
the active voice and say: "Agency A will rehabilitate Building X in ac-
cordance with suchandso standards." The alternative is to specify that
"Agency A will ensure that the following [conditions or stipulations] are
carried out,” and then say "Building X will be rehabilitated . ..." The
former approach is desirable when it is certain who will actually carry
out the specified activity. The latter is preferable when the party ul-
timately responsible for the activity is known, but the party who will ac-
tually do it--for example, one of several applicants for Federal assistance
or a contractor not yet selected--is not known.

Include all agreed-upon provisions

An agreement document should be comprehensive, including all the
items agreed to by the parties involved in its preparation, either in the
text of the document or by reference. The fact that an agency has stated
that it will do something in a context other than the agreement document
may be found later to have little force if the commitment is not
referenced in the document itself. For example, if an agency says in an
Environmental Impact Statement that it will take (or will not take) par-
ticular actions with respect to a historic property, this statement should
be reiterated or referenced in the relevant Section 106 agreement docu-
ment. -

Remember the "cold" reader

An agreement document should be clear to the "cold" (outside) reader.
It should always be remembered that an agreement document may be
scrutinized by a court of law, and must be able to withstand such
scrutiny. Each sentence should be straightforward and to the point, and
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written in language that can be easily understood. If specialized terms
are used they should be defined. Terms that are meaningful only to the
parties preparing the agreement should be avoided or rephrased to be
meaningful to others.

Identify shorthand references

The full name of each entity involved in an agreement document should
be spelled out the first time the entity is referred to, with the acronym or
other shorthand referent (Council, SHPG, Bureau, etc.) placed in paren-
theses or brackets immediately following the name. Thereafter the
acronym or other shorthand can be used throughout the document. For
example:

The Bureau of Land Management (BLM) has consuited with
the Rhode lIsland State Historic Preservation Officer
(SHPO) ....

Structure the document logically

An agreement document should be organized in a clear, structured form.
For example, if several historic properties are being dealt with in dif-
ferent ways, the conditions or stipulations addressing each should be
grouped together, rather than scattered throughout the-document.
Similarly, if activities that have been agreed upon will occur in sequence,
that sequence should be reflected in the document. For example, if a
building will be documented, then moved, and then rehabilitated, a con-
dition or stipulation providing for documentation should come before
one for moving, which should precede one for rehabilitation.

Identify properties clearly and completely

In the case of a PA, it is likely that the historic properties actually subject
to effect will not be known, so they cannot be identified in the document
itself. In an NAE determination or MOA, however, the properties to
which the document refers should be clearly identified.

If the document does not cover all historic properties subject to effect by
the undertaking, it should specify which such properties are not covered.

In the latter instance, documentation accompanying the agreement docu-
ment should specify why all historic properties are not covered, and how

Section 106 has been or will be complied with in respect to those proper-
ties not covered by the document.

The properties to which an MOA applies are usually specified in the
"Whereas" clauses. For example:

Working with Section 106
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WHEREAS, Agency A has determined that its Installation Y
rehabilitation project will have an effect upon
Building X . e

Properties are usually similarly specified in letters making determina-
tions of NAE:

Agency A has determined that, subject to the following
conditions, its Installation Y rehabilitation project will have
no adverse effect on Building X.

Where multiple properties are involved, the agreement document should
make clear which conditions or stipulations refer to which properties.
For example: '

| Agency A will rehabilitate Building X in accordance with
suchandso standards.

Agency A will ensure that archeological site 53BB782 is
excavated and reported in accordance with the attached
"Research A Design for the Excavation of Archeological Site
53BB782'....

In some cases an MOA may address both known historic properties and
some that have not yet been identified. For example, an MOA might ad-
dress rehabilitation of a historic building, but also provide for monitoring
~ ground disturbance in the event a suspected but unverified archeological

site existed under the building. Similarly, an MOA covering a highway
construction project might cover both identified historic properties sub-
ject to effect by the construction itself, and not-yet fully identified proper-
ties in larger areas where the presence of the highway would be likely to
_stimulate growth.

In such a case stipulations establishing a process for identifying and treat-
ing properties not yet fully identified should be included. (For further
discussion and examples of such stipulations see page 49, "Monitoring
disturbance of archeological sites"; page 50, "Archeological survey"; and
page 59, "Archeological plan implementation.” The fact that uniden-
tified historic properties might be affected should be acknowledged in
the "Whereas" clauses, for example:

WHEREAS, Agency A has determined that its Installation Y
rehabilitation project will have an effect upon Building X
~ and possibly on other historic properties . . ..

Cover the whole undertaking

Each agreement document should cover all the effects of the subject un-
dertaking on all historic properties, so that compliance with Section 106

12
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is unambiguously attained for the entire undertaking. Consulting parties
should try to avoid using multiple agreement documents for different
aspects of the same undertaking, or for different types or groups of
properties affected by the same undertaking.

S R R S S

Provide complete citations

Plans, standards, and guidelines to be used in carrying out activities
under an agreement should be clearly and accurately identified in the
agreement document, with full legal citations. For example:

Agency A will rehabilitate Building X in accordance with the
Plan for the Rehabilitation of Building X" by Roger A.
Rehab, dated March 29, 1993, and attached hereto as
Appendix D. -

Agency A will rehabilitate Building X in accordance with the
recommended treatments in the Secretary of the Interior’s
Standards for Rehabilitation and Guidelines for Rehabilitating
Historic Buildings, U.S. Department of the Interior, National
Park Service, 1983.

If an agency anticipates that a guideline to be cited may be revised
before the agreement document is implemented, and the agency wants
the revised guideline to be followed, this can be stated in the following
form:

Agency A will rehabilitate Building X in accordance with the
recommended treatments in the Secretary of the Interior’s
Standards for Rehabilitation and Guidelines for Rehabilitating
Historic Buildings, U.S. Department of the Interior, Nationali
Park Service, 1983 (Standards and Guidelines), subject to
any pertinent revisions that the Secretary of the Interior
may make in the Standards and Guidelines prior to finaliza-

~ tion of rehabilitation plans.

A similar form may be used if an agency refers to draft guidelines, but
the agency anticipates that the guidelines will become final before the
agreement is implemented and desires that the final, rather than the
draft, guidelines be followed. For example:

Agency A will rehabilitate Building X in accordance with the
Standards for Rehabilitating Historic X-Type Buildings in the
State of Rhode Island, Rhode Island SHPO, draft dated
March 29, 1992 (Standards for Rehabilitation), subject to any
pertinent revisions that the Rhode Island SHPO may make
in the Standards for Rehabilitation prior to finalization of
rehabilitation plans.
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Use consistent terminology

Decide at the outset what terms to use for things, and use them consis-

tently throughout. For example, don’t refer to something as an "under-
taking" in one paragraph and a "project” in another, or to the Bureau of
Land Management as the "Bureau” in one place and "BLM" in another,
or to something as a "historic property” in one place and a "historic site"
in another.

Use terms that are consistent with statutory definitions where applicable

Define terms

Think ahead

Where statutory definitions exist, their use is preferred. For example,
"historic property” is defined at Section 301(5) of NHPA, and unless
there is some very good reason to do otherwise, that definition should be
used in preference to such alternatives as "historic site" or "cultural
resource.”

Unusual or specialized terms should be defined, as should terms that
have a particular meaning with reference to the undertaking covered by
the agreement document. For example, if the document provides for
something to be done throughout an undertaking’s area of potential ef-
fects [see 36 CFR § 800.2(c)], that area should be clearly defined, with an
appropriate map attached or referenced in the document.

In the standard MOA formats shown as Figures 3 and 4 in Part V, an op-
tional "Whereas" clause is provided, which refers to appended defini-
tions. Of course, if no terms are used that need to be defined, no such
appendix or clause need be included. In NAE determinations, defini-
tions can be contained in the body of a letter, in appendices, or in other
documentation provided.

An agreement document is prospective: it describes actions that an agen-
cy agrees to perform in the future. No one can anticipate everything that
may happen in the course of an undertaking’s future implementation, but
the drafter should think about possibilities and try to provide for them in
the document. Especially if the undertaking will take a long time to
begin or complete, the agreement document should provide for periodic
review and possible revision in the event conditions change before the  \
agreement is fully implemented. In the context of such an undertaking
changes are also likely in personnel, so it is particularly important that
the agreement document be clear, complete, and comprehensible to an
unfamiliar reader who may have to implement or interpret it years after
it was executed.

14
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Include all statutory authorities

One purpose of an agreement document is to show unambiguously that
the Federal agency involved has met its pertinent historic preservation
responsibilities, in the event of litigation or other challenge. According-
ly, it is important not to leave any relevant statutory authorities out of the
agreement document. For example, if the property involved is a Nation-
al Historic Landmark (NHL), the agreement document should make it
plain that by carrying out the agreement’s terms, the agency is complying
with Section 110(f) of NHPA, as well as with Section 106. Similarly, if
the agency proposes leasing or exchanging a historic property, or enter-
ing into a contract for its management, the agreement document should
refer to Section 111 of NHPA as well as to Section 106.

Working with Section 106
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IV. Example format for "No Advers Effect" deterination

The Council has no single standard format for use in making NAE deter-
minations, but two possible examples are offered in this section for
reference and use where applicable.

In these examples, and in the MOA and PA formats in the following sec-
tions, boldface is used to indicate language that is almost always ap-
propriate, while items that always or often vary from case to case are
shown in standard typeface and bracketed when they appear within a
sentence.

NAE determination submitted with full documentation

The NAE determination example provided in Figure 1 assumes that the
agency is complying with 36 CFR § 800.5(d)(1)(ii), which requires the
agency to submit its determination to the Council with full documenta-
tion and to notify the SHPO. This option is usually employed where the
SHPO has not concurred in the agency’s determination or where the
determination is complicated or controversial.

= ‘
undertaking 8 area o{ potential eﬁects, inciudmg [specify suwey report
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NAE determination with summary documentation

' The NAE determination example provided in Figure 2 assumes com-
pliance with 36 CFR § 800.5(d)(1)(i), where an agency obtains the
SHPO’s concurrence in its determination and simply notifies the Council
with summary documentation.
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Advxsory Council on Historic Preserv - i
[Address ofWashmgton DC or Golden ( LR e

.Dear {name] ‘ : i | = x::::;::v

The [name of agency] Is [planning/considering/other'appropriate term} the [name of unden'
ing]. In consultation with the [name of State] State Historic Preservation Officer (SHPO), w
have applied the Criteria of Effect and Adverse Effect found in 38 CFR § 800.9 of your
regulations to this undertaking and de "j'lned that it will have no adverse effecton his- .
toric properties As Indicated by [his/her signature betow/the attached letter], the SHPO has'v
concurred in our determmatnon The followmg“‘s‘ummary documentanon* is attached for
_yourreview: . . : : , e

o A ‘dés‘:cr'iﬁi:ibh‘bi th’é'{ha“ ik ertaking]

ncurrence in our dete
] and ,

. [Copies/A summary ,
L _;__ftted ycomments ifany

Smce our determination that thi
special exception set forth in 36

Please review the material enclosed and contact [name and tetephone number of contact -
person] if you have any questlons If we do not hear from you within 30 days after your
receipt of this letter, we will assume that you do not object to our determination, and will
proceed with [the undertakmg/our plannlng process/our revtew of the application/etc.], subject

Working with Section 106 19
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V Standard Memorandum of Agreement formats

In the formats that follow, language that is almost always appropriate is
shown in boldface, while items that always or often vary from case to
case (e.g., agency designation), options, and instructions are in standard

typeface.

Two-party MOA format

The Council’s regulations provide for Council review and approval of
MOAs developed by Federal agencies and SHPOs without formal Coun-
cil participation. [36 CFR § 800. 6(a)] The example in Figure 3 is the
preferred format for such MOAs.

Figure 3. Two-party ‘Mem‘e‘rand um of 'Agrg_emeni (MC

MEMORANDUM OF AGREE |

SUBMITTED TO THE ADVISORY COUNCIL ON
s PURSUANT TO 36 CFR §

WHEREAS the [name of agency] has determined that [name of undertakmg]'fwnl ha\

an effect upon [name of property or ‘properties], [a propert“lpro' rties] [mcluded /eligib
»consulted with

for inclusion in] the Nauonal Register of Historic Places,

| of State] State Historic Preservation Officer (SHPO) pursuan
tions implemenhng Sectlon 106 of the Natlonal H:st‘ !

ation'Act (1'6 U S c.

[Insen snpuiatlons here ]

Executlon of th:s Memorandum of Agreement by [name of agency] and the [name of
State] SHPO, its subsequent acceptance by the Councsl and implementation of its terms,
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Three-party MOA format

Where the Council has formally partlclpated as a consulting party in the
development of an MOA, the format shown in Figure 4 is preferred.

has determmed at "[name of undertakmg];‘wm have o
s} in/ehglble

tion Officer (SHPO)

36 CFR Part 800 égulatlons lmplementmg Section Lot
470f) [and Section IlO(f) of the };f?
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; [Name and tme of sngne

For use where o’(her partles concur in MOA. v
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VI. Standard Programmatic Agreement formats

PAs in general

The format shown at Figure 5 is preferred for PAs in general. This for-
mat is quite flexible and is designed for application to a wide range of
programs.
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VATION OFFICER
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PA with local government

The format for PAs with local governments, shown at Figure 6, is more
specific and is for use by local governments with reference to Com-
munity Development Block Grants (CDBGs) and other programs.

The Department of Housing and Urban Development (HUD) is
authorized by law to delegate its Section 106 responsibilities to local
government recipients of CDBGs and certain other grants. Many local
governments use such grants to support programs of rehabilitation and
neighborhood revitalization for which Programmatic Agreements are ap-
propriate.

Note that other HUD programs for which HUD is not authorized by law
to delegate Section 106 responsibilities (e.g., Section 202 Housing for the
Elderly) can be included under a PA of this kind if HUD is a signatory
to the PA.
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Agreement
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“

VII. Standard conditions or stipulations

The following section provides examples of standard language for use in
the substantive parts of agreement documents, where the actual
measures agreed upon are described.

Some of the provisions described below are specific to NAE determina-
tions, while others are appropriate only for MOAs or PAs. Others are
appropriate for all kinds of agreement documents. As a convention,
provisions appropriate in NAE determinations will be referred to as con-
ditions while those appropriate in MOAs and/or PAs will be referred to
as stipulations. The applicability of each provision will be indicated in
the section heading,

The examples of language provided here should be used as guidelines,
and adapted to the particular circumstances of the case, not used in a
rigid way. In all cases, the objective is to make the agreement document
clear as to the intent and the responsibilities of each party. The consult-
ing parties should keep in mind that the document is a legal instrument
that must be understandable to all who follow or review its terms, and
should be sure that the terms of the document are clear and unam-
biguous. Although it is desirable that the document be concise, clarity
and completeness should not be sacrificed in the interests of brevity.

Most of the model provisions given below are grouped with reference to
the kinds of resources (e.g., individual buildings and structures, ar-
cheological sites, etc.) to which they relate. One group includes stipula-
tions that are specifically appropriate in PAs. The final group, covering
procedural matters, contains stipulations that are applicable to a wide
range of agreement document types.

As in the previous sections, in the following model provisions language
that is almost always appropriate is shown in boldface, while items that
always or often vary from case to case, options, and instructions are in
standard typeface. '

Provisions applicable to all types of historic properties

The model provisions that follow may be appropriate for use as NAE
conditions or MOA or PA stipulations with respect to a wide range of
historic property types (e.g., historic buildings, landscapes, archeological
sites).

Conveyance of historic properties to non-Federal parties

General discussion. Transfer, lease, or sale of a historic property to a
non-Federal party may be considered to have no adverse effect on the
property under 36 CFR § 800.9(c)(3) where "adequate restrictions or
conditions are included [in the transfer instrument] to ensure preserva-
tion of the property’s significant historic features." If such restrictions or

Working with Section 106
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conditions are not included, or if the reviewing parties cannot be sure
that the restrictions or conditions included will ensure preservation, the
transfer, lease, or sale should be treated as having an adverse effect and
made the subject of an MOA or PA.

It is not possible to present widely applicable models for restrictions and
conditions because of the wide variety of transfer arrangements, the
variety of historic property types and values subject to effect as a result
of transfer, and the variety that exists in applicable State laws under
which a property may be administered and conveyed after it passes out
of Federal ownership. Figure 7 presents a sample covenant that may be
useful as a starting point, but this model should be discussed in detail
with knowledgeable counsel and adjusted to comport with the legal re-
quirements of the State in which the conveyance takes place and the cir-
cumstances of the transaction..
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In addition to conditions or stipulations referring to restrictions and con-
ditions, agreement documents that provide for transfer of a property also
usually provide for its documentation through photographs, drawings,
and written descriptions. This facilitates monitoring compliance with the
restrictions or conditions that have been imposed. (See page 40, "Record-
ing historic buildings or structures.")

NAE determinations. Generally speaking, a restriction or condition may
be viewed as adequate to ensure preservation, and therefore may serve
as the basis for an NAE determination, where that restriction or
condition

e cncumbers title to the property with a clear and enforceable preser-
vation easement or other covenant,

Working with Section 106

31




PREPARING AGREEMENT DOCUMENTS

® is applicable to those aspects of the property that make it eligible for
inclusion in the National Register, T

® designates a person who has agreed to hold the covenant (covenan-
tee), and

® is in perpetuity.

MOAs and PAs. If the restrictions or conditions do not constitute an en-
forceable covenant in perpetuity, or if a covenantee has not been iden-
tified, preservation is not ensured, and the matter should be handled
under an MOA or PA rather than under an NAE determination.

NAE condition/MOA or PA stipulation: language for transfer, ex-
change, lease, or sale

A proposed covenant or other restriction/condition should be attached
to the NAE determination, MOA, or PA covering the property transfer
involved, and referred to as follows:

The [covenant/restriction/condition] attached hereto as Ap-
pendix will be included in the [transfer instrument] and
recorded in the real estate records of County, State
of ,» for the [transfer/exchange/lease/sale] of [property].

Section 111 leases, exchanges, and management contracts

General discussion. Section 111 of NHPA gives special authority to
Federal agencies to lease historic properties to non-Federal parties, to
exchange such properties, and to enter into contracts for the manage-
ment of such properties. Federal agencies may perform these transac-
tions after consultation with the Council, provided the lease, exchange,
or management contract is designed to ensure the preservation of the
property involved. Such transactions are of course also reviewed under
Section 106, and may be the subjects of NAE determinations, MOAs, or
PAs. Special language should be included in the agreement document to
make it clear that the document evidences the agency’s compliance with
Section 111 as well as with Section 106.

NAE determination language: Section 111 transaction

Pursuant to Section 111 of the National Historic Preserva-
tion Act, the [name of agency] requests the Council’s con-
sultation and concurrence in the [agency’s] decision to
[lease/exchange/enter into a contract for the management of]
[name of property]. Pursuant to 36 CFR § 800.5(d), we have
determined that this undertaking will have no adverse effect
on the [name of property]. The proposed terms of the
[lease/exchange/management contract] are included in the at-
tached documentation.

32
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MOA or PA special "Whereas" clause: Section 111 transaction

WHEREAS the [name of agency] has consulted with the
Council in accordance with Section 111 of the National Hi
toric Preservation Act, and sought the comments of the
Council in accordance with Section 106 of the same Act;

MOA or PA stipulation: inclusion of Section 111 lease or exchange

The [name of agency] will ensure that the [covenant/restric-
tion/condition] attached hereto as Appendix will be in-
cluded in the [specify transfer instrument] [and recorded in the
real estate records of County, State of ] for
[lease/exchange] of [name of property] in order to ensure
preservation of [name of property].

MOA or PA stipulation: inclusion of Section 111 management contract

The [name of contractor] shall be required to adhere to the
terms of the contract attached hereto as Appendix .

The management contract should specify how the contractor will adhere
to the relevant recommended approaches in the Secretary of the Interior’s
Standards for Rehabilitation and Guidelines for Rehabilitating Historic
Buildings, and/or to other applicable professional standards and
guidelines. B

Marketing a historic property

General discussion. Often, where a Federal agency no longer needs a
historic property and cannot maintain it, but where a recipient for the
property has not been identified, an MOA may be executed, which
provides for the property to be marketed. A provision for the relocation
of a historic property may also be included in a marketing plan. Such
provisions are not appropriate as the bases for NAE determinations, and
are seldom included in PAs, but might be included under unusual
circumstances.

The marketing provision is designed to bring any existing economic
forces in the community favoring preservation into play on behalf of the
property involved. A legitimate marketing attempt that fails to elicit an
acceptable proposal for use of the property is often taken as evidence
that the property cannot be preserved; thus it provides a rationale for
demolition.

MOA or PA stipulation: marketing
In consultation with the SHPO, the [name of agency] shall

prepare a marketing plan for the [name of property], which
shall include the following elements:

Working with Section 106
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1. An information package about the property, including but
not limited to:

e photographs of the property;
e a parcel map;
¢ information on the property’s historic significance;

e information on the property’s cost; information on [iden-
tify any Federal assistance that may be available to pur-
chasers; for example, applying the cost of demolition to the
purchase price or to the cost of rehabilitation];

¢ information on Federal [and other] tax benefits for
rehabilitation of historic structures;

¢ notification that the purchaser will be required to
[rehabilitate/maintain] the property in accordance with
the recommended approaches in the Secretary of the
Interior’s Standards for Rehabilitation and Guidelines for
Rehabilitating Historic Buildings (U.S. Department of the
Interior, National Park Service, 1983); and

¢ notification of any requirement for inclusion of a restric-
tive covenant in the transfer document.

2. A distribution list of potential purchasers or transferees.
3. An advertising plan and schedule.
4. A schedule for receiving and reviewing offers.

Upon the SHPQO’s agreement with the marketing plan, the
[name of agency] shall implement the plan.

The [name of agency] shall review all offers in consultation
with the SHPO prior to acceptance. The [name of agency]
shall ensure that transfer of the property incorporates the
covenant attached hereto as Appendix .

If there is no acceptable offer that will conform to the re-
quirements of rehabilitation and maintenance, the [name of
agency], with the approval of the SHPO, may transfer the
[property] without preservation covenants. In that event,
the property shall be recorded prior to transfer in accord-
ance with stipulation [cite separate stipulation providing for
recordation of the property].

Moving a historic property

General discussion. Where a property is to be moved from its existing
site, the SHPO should be afforded an opportunity to review and approve
the new site. When reviewing potential sites the agency official should
look for similarity of surrounding architecture, topography, land use, and
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vegetation. Obviously, a site closely resembling the original site is
" preferable.

At the same time, however, the site should be one at which the property
can be effectively used for modern purposes. Historic bridges, for ex-
ample, are often moved to local parks and incorporated into pedestrian,
equestrian, and bicycle transportation systems.

The property should be documented in its original location, following
the relevant portions of the Secretary of the Interior’s Standards and
Guidelines for Documentation. [48 FR 44728-37] The property should be
moved in accordance with the recommended approaches in Moving His-
toric Buildings (John Obed Curtis, 1979, American Association for State
and Local History), and, in consultation with the SHPO, by a profes-
sional mover who has the capability to move historic structures properly.
The SHPO or local preservation groups may be able to suggest names of
qualified movers. If the building will stand vacant for a period of time
before, during, or after the move, provision should be made for it to be
adequately secured and protected during that time.

Within a definite period shortly after the move, provision should be
made for the SHPO to re-evaluate the property on its new site and, if the
property is included in the National Register, to make a recommenda-
tion to the Secretary of the Interior as to its continued inclusion.

If title to the property will pass to a non-Federal party after the move,
subject to a restriction such as a preservation easement, an interim con-
tract should be prepared and executed prior to the move to ensure that
the new owner will accept the restriction once the property has been
relocated, and a stipulation providing for the restriction should be in-
cluded in the MOA. (See page 29, "Conveyance of historic properties to
non-Federal parties," above for example.)

If the property owner or developer seeks historic preservation tax credits
with respect to the property, the agency official should work with the ap-
plicant to coordinate the independent reviews by the Department of the
Interior for tax certification with those required under Section 106 by the
Council.

NAE determinations. An NAE determination may be appropriate
where a historic property that is movable by nature (e.g., a ship, a train,
an airplane) will be moved in advance of an undertaking. An adverse ef-
fect might occur, however, if the property’s use would be affected, if its
structural integrity might be compromised, if its new location would
make it vulnerable to deterioration or damage, or if its new location is a
historic property.

MOAs and PAs. Moving properties that are not inherently movable

' (e.g., buildings, structures such as bridges and walls, objects such as
prehistoric rock art boulders) obviously almost always has adverse ef-
fects on them: moving such properties, where necessary, should be the
subject of an MOA or PA.
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NAE condition/MOA or PA stipulation: moving properties [NAE for
inherently movable properties with no other adverse effects; MOA or
PA in other cases]

The [name of agency] shall ensure that the SHPO is afforded
30 days to review and comment on the new site for [name of
property]. The [name of agency] shall take the SHPO’s com-
ments into account in reaching a final decision about
moving the property. Before the [name of property] is
moved, the [name of agency] shall document the property in
its original setting and context in accordance with the
documentation plan attached hereto as Appendix .
The agency official shall ensure that the property is moved
in accordance with the approaches recommended in
Moving Historic Buildings (John Obed Curtis, 1979,
American Association for State and Local History), in con-
sultation with the SHPO, by a professional mover who has
the capability to move historic structures properly.

The [name of agency] shall ensure that the [name of proper-
ty] is properly secured and protected from [van-
dalism/weather damage/etc.] during the period it is
unoccupied.

Prior to moving the [name of property], the [name of agency]
will execute a contract with [name of recipient] ensuring that
after the [name of property] is relocated the [name of
recipient] will accept title to the [name of property] subject to
the covenant referenced in Stipulation .

Within 90 days of the move, the [name of agency] shall at-
ford the SHPO the opportunity to re-evaluate the property
on its new site [and make a recommendation to the Secretary
of the Interior as to its continued inclusion in the National
Register].

Landscaping on or around a historic property

General discussion. Landscaping is often used to avoid or reduce ad-
verse effects on historic properties. For example, landscaping can be
used to screen incompatible neighboring structures or activities from the
immediate surroundings of a historic building or neighborhood, to
reduce noise, or to protect an archeological site from vandalism.
Provision for landscaping may be included in all kinds of agreement
documents under Section 106.

Landscaping plans should be prepared in consultation with the SHPO
and attached to NAE determinations, MOAs, or PAs. Alternatively,
they may be developed as conditions of an NAE determination, MOA,
or PA and approved by the SHPO.
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NAE conditions/MOA or PA stipulations: landscaping

The [name of agency] shall ensure that the [name of proper-
ty] is landscaped in accordance with the landscaping plan
entitled [full citation including date] and attached hereto as
Appendix .

The [name of agency] shall ensure that the [name of proper-
ty] is landscaped in accordance with a landscaping plan
designed in consuitation with and approved by the SHPO to
[outline what the plan is intended to do].

Interim protection of a historic property

General discussion. Sometimes a considerable amount of time passes
between the time an agreement document is concluded and the time its
terms are carried out. During this time, the historic properties that are
the subjects of the agreement may experience deterioration, vandalism,
or other destructive impacts. Accordingly, it is often useful to include a
condition or stipulation in an agreement document that provides for
protection of the relevant properties until the actions specified in the

agreement document can be implemented.
NAE condition/MOA stipulation: interim protection

The [name‘ of agency] shall ensure that the [name of proper-
ty] is immediately secured and protected against damage
until the measures agreed upon in [this agreement/or cite
specific paragraph of NAE document or specific stipulations in
MOA] are implemented.

PA stipulation: interim protection

The [name of agency] shall ensure that historic properties
scheduled for treatment in accordance with [cite stipula-
tions] are protected against damage until the applicable
treatment measures are implemented.

A

Provisions specific to historic buildings or structures, or to historic
districts made up of buildings or structures

The following provisions are for reference specifically in preparing con-
ditions or stipulations providing for rehabilitating, adding to, document-
ing, and salvaging historic buildings or structures.

Working with Section 106 37




PREPARING AGREEMENT DOCUMENTS

Rehabilitating historic buildings or structures

General discussion. The principal concern in Section 106 review of a
rehabilitation project is to ensure that the project’s design respects the
historically significant architectural, social, natural, and aesthetic charac-
teristics of the property and its environment. Although they must be
adapted to the individual needs of each undertaking, the recommended
approaches given in the Secretary of the Interior’s Standards for Rehabilita-
tion and Guidelines for Rehabilitating Historic Buildings (hereafter Stan-
dards and Guidelines) are the standards against which a design’s success
in addressing this concern is measured. Determining the "fit" between
the recommendations and a given design requires careful professional
review. Therefore, an agreement document for a rehabilitation project
should clearly reference plans and specifications that have been
prepared with reference to the Standards and Guidelines and subjected
to professional review. Alternatively, under some circumstances as dis-
cussed below, an agreement document can provide for a design review
process using the Standards and Guidelines and including professional
review and approval of plans and specifications.

If the individual who is proposing the project covered by the agreement
document is also applying for a historic preservation investment tax
credit under the Federal tax code, the development of the agreement
document should be coordinated with the National Park Service (NPS),
which is responsible for certifying projects for such tax credits.

NAE determinatio‘ns. Under 36 CFR § 800.9(c)(2), if rehabilitation will
be carried out in conformance with the Standards and Guidelines, this
can serve as the basis for an NAE determination. In order to ensure that
rehabilitation will be done in conformance with the Standards and
Guidelines, plans and specifications for the project should be in hand at
the time the NAE determination is made.

MOAs and PAs. Because Section 106 is to be complied with early in the
planning of undertakings, it is not uncommon or inappropriate for agen-
cies to initiate Section 106 review of rehabilitation projects before they
are actually designed, or based on designs that are very preliminary in na-
ture--for example, based on a site plan, schematic elevation, or narrative
description. Often the agency will agree to involve the SHPO in the fur-
ther development of the design.

The agreement document in such a case is normally an MOA, or a PA
covering, for example, a local government’s Community Development
Block Grant (CDBG) program. In either case, the document should
provide for the detailed project design to be developed in consultation
with the SHPO and submitted to the SHPO for approval. Where the
SHPO does not approve, the matter should be submitted by the agency
to the Council for consultation and resolution of the disagreement. (See
page 62, "Dispute resolution,” for model dispute resolution provisions.)

Where a local government’s historic preservation program has been cer-
tified under Section 101(c)(1) of NHPA and carries out design review
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using the Standards and Guidelines, and provided the SHPO concaurs,
the Certified Local Government (CLG) may review the detailed plans in
lieu of the SHPO. In certain difficult cases, or cases in which the SHPQ
is unable or unwilling to provide design review assistance, the Council
may participate in this activity in addition to or instead of the SHPO.

NAE condition/MOA or PA stipulation: rehabilitation according to an
already-developed plan

The rehabilitation of [name of property] will be carried out in
accordance with [full citation of specific plans, including date).

MOA or PA stipulations: provision for subsequent rehabilitation plan
development, review, and implementation

The [name of agency] shall ensure that the design of the
project is compatible with the historic and architectural
qualities of the [name of property] and is consistent with the
recommended approaches to rehabilitation set forth in the
Secretary of the Interior’s Standards for Rehabilitation and
Guidelines for Rehabilitating Historic Buildings (U.S. Depart-
ment of the Interior, National Park Service, 1983), and that
the design and specifications for the project are developed
in consultation with the [SHPO or CLG] and submitted to
the [SHPO or CLG] for approval.

Additions to/new construction within or adjacent to
historic buildings or structures

General discussion. Adding exterior elements to historic buildings and
structures (e.g., new wings, floors, etc.), and constructing new buildings
or structures within historic districts, generally has adverse effects on the
historic buildings, structures, or districts involved. Such additions may
have effects on archeological resources or on other historically impor-
tant aspects of the property, just as may any other construction project.
Such effects should be addressed in agreement documents using ap-
propriate conditions given elsewhere in this publication.

MOAs and PAs that deal with new construction usually include specific
stipulations to promote design compatibility between the new construc-

 tion and the existing historic properties. The new design should seck
compatibility with the adjacent or surrounding historic property in terms
of scale, massing, color, and materials, and should be responsive to the
recommended approaches to new construction set forth in the Standards
and Guidelines. Except in certain unusual cases, replication or imitation
of historic architectural forms is strongly discouraged. New construc-
tion, while sensitive to the setting in which it occurs, should clearly
reflect its own time.

As with rehabilitation, if detailed project plans are the subject of consult-
ation, they should be referred to specifically in the resulting agreement
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document. If not, provision should be made for use of the Standards
and Guidelines, and for subsequent review and approval by the SHPO
or, where applicable, a CLG.

NAE determinations. An NAE determination may be appropriate
where new construction is of such a minor nature as to fall within a
reasonable definition of rehabilitation, within the meaning of Section
800.9(c)(2) of the regulations, and in some cases where no physical effect
on historic properties is involved and the design of the new construction
is tightly controlled. In cither case it is usually necessary to have detailed
plans in hand in order to demonstrate that no adverse effect will occur.

MOAs and PAs. Because it is seldom possible to avoid all adverse ef-
fects from new construction, new construction is usually best viewed as a
subject for an MOA or PA.

NAE condition/MOA or PA stipulation: reference to specific plans for
new construction

The construction of [name of project] will be carried out in
accordance with [full citation of specific plans, including date].

MOA or PA stipulation: requirement for use of Standards and
Guidelines with further review and approval

The [name of agency] shall ensure that the project design
for new construction is compatible with the historic and
architectural qualities of the [name of property] in terms of
scale, massing, color, and materials, and is responsive to
the recommended approaches to new construction set
forth in the Secretary of the Interior’s Standards for Rehabilita-
tion and Guidelines for Rehabilitating Historic Buildings (U.S.
Department of the Interior, National Park Service, 1983),
and that the design and specifications for the project are
developed in consultation with the [SHPO or CLG] and sub-
mitted to the [SHPO or CLG] for approval.

Recording historic buildings or structures

General discussion. Where a historic structure or building must be
demolished, substantially altered, allowed to deteriorate, or transferred
out of Federal ownership or control, its recordation is usually provided
for as a result of Section 106 review. '

Recordation is required of Federal agencies by Section 110(b) of NHPA
whenever an agency action, or an action assisted by a Federal agency,
may substantially alter or demolish a historic property. Section 110(b)
requires that in such a case appropriate records be made of the property
and deposited in the Library of Congress or in another appropriate
repository designated by the Secretary of the Interior. In the Depart-
ment of the Interior’s Guidelines for Federal Agency Responsibilities
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under Section 110 of the National Historic Preservation Act (53 FR 4727-
46) the Section 106 review process is identified as the mechanism for
determining the level and kind of documentation to be prepared under
Section 110(b), and for identifying repositories in lieu of the Library of
Congress. In other words, the level and kind of recordation to be carried
out, and the repositories where the records will be placed, are estab-
lished by the parties consulting under Section 106. In some cases, the
parties agree that the agency will consult with the Historic American
Buildings Survey/Historic American Engineering Record
(HABS/HAER) Division of NPS to establish what kind and level of
recordation is appropriate, and how to file the resulting documentation
with the Library of Congress. The Section 110 Guidelines call for this to
be done in all cases involving National Historic Landmarks (NHLs);
otherwise HABS/HAER consultation occurs at the discretion of the par-
ties consulting under Section 106.

NAE determinations. Recordation is sometimes done as part of a
rehabilitation project falling under the exception to the Criteria of Ad-
verse Effect set forth in 36 CFR § 800.9(c)(2), or as part of a property
transfer project falling under the exception set forth in 36 CFR §
800.9(c)(3). In such a circumstance recordation might be a condition of
an NAE determination.

An NAE determination might in theory also be appropriate if the build-
ing or structure involved were significant only for the information it con-
tained. If the information could be retrieved through recordation and
salvage, the exception set forth in 36 CFR § 800.9(c)(1) might apply. In
Council experience, however, this circumstance almost never occurs in
practice. ‘

MOAs and PAs. Except in the very rare circumstances noted above,
where alteration of a historic building or structure will be substantial, or
demolition is contemplated, an MOA or PA is the appropriate vehicle
for stipulating recordation.

NAE condition/MOA or PA stipulation: reference to a specific plan for
recordation

. The [name of agency] shalii ensure that the [name of proper-
ty] is recorded in accordance with [title of recordation plan or
proposal with date] attached hereto as Appendix , prior
toits [demolition/alteration/rehabilitation/transfer].

NAE condition/MOA or PA stipulation: outline of recordation
measures in agreement

The [name of agency] shall ensure that the following recor-
dation measures are carried out {in consultation with the
SHPO/in consultation with [CLG or other party]} prior to its
[demolition/alteration/rehabilitation/transfer] of the [name of

property].

Working with Section 106

41



PREPARING AGREEMENT DOCUMENTS

[List measures.]

NAE condition/MOA or PA stipulation: provision for HABS/HAER to
establish recordation standards

Prior to the [demolition/alteration/rehabilitation/transfer] of the
[name of property], the [name of agency] shall contact [name
and address of appropriate NPS Regional Office HABS/HAER
contact] to determine what level and kind of recordation is
required for the property. Unless otherwise agreed to by
NPS, the [name of agency] shall ensure that all documenta-
tion is completed and accepted by HABS/HAER prior to the
[demolition/alteration/rehabilitation/transfer], and that copies
of this documentation are made available to the SHPO and
appropriate local archives designated by the SHPO.

Salvage of architectural elements

General discussion. Sometimes the consulting parties agree that a his-

toric building or structure has to be demolished, but that the building or
structure contains significant architectural features that might be reused
or should be saved for curation. An agreement document may as a
result provide that, prior to demolition of the property and after the
property has been properly recorded (see page 40, "Recording historic
buildings or structures,”), the SHPO or the SHPO’s designee, such as a
local museum, should be allowed to select architectural elements for
curation or use in other projects. These items should then be carefully
removed and delivered to the SHPO or the SHPO’s designee. In other
cases, the document may provide for the agencytself, or the developer
of a new project, to use salvaged material in the new construction.

NAE determinations. Since architectural salvage is always associated
with demolition, it is inappropriate as an NAE condition unless the build-
ing or structure involved is significant only for the information it contains
and that information can be retrieved through recordation and salvage.
In such an event the exception set forth in 36 CFR § 800.9(c)(1) might
apply. In Council experience, however, this circumstance is so rare as to
be negligible.

MOAs and PAs. In most cases, architectural salvage stipulations are in-
cluded in MOAs; on rare occasions, such a stipulation is included
in a PA.

MOA or PA stipulation: reference to specific salvage plans

The [name of agency] will ensure that the plan for salvage
and reuse of architectural elements from the [name of
property], entitled [full citation with date] and attached hereto
as Appendix is implemented.

)

Working with Section 106

UV W—




PREPARING AGREEMENT DOCUMENTS

MOA or PA stipulation: generic architectural salvage stipulation

The [name of agency] will ensure that the SHPO or [his/her
designee] has the opportunity to select architectural ele-
ments for [specify potential use: curation, public education,
reuse, incorporation into new construction, etc.]. The [name of
agency] shall ensure that the items selected are removed in
a manner that minimizes damage and are delivered with
legal title to the SHPO or [her/his designee] [or specify
recipient].

Provisions specific to the treatment of archeological sites

The following provisions are for reference in developing conditions and
stipulations for the treatment of archeological sites.

In-place preservation of archeological sites

General discussion. Archeological sites may be preserved in place in
the context of an undertaking by designing the undertaking to avoid such
sites or by incorporating them into the undertaking in a nondestructive
manner (in open space, under fill, under buildings raised on piles or plat-
forms, etc.). Where such preservation is agreed upon it should be car-
ried out in accordance with a plan that takes into account such project-
and site-specific factors as the potential for subsidence, erosion, and
changes in soil chemistry, the possibility of vandalism during or after the
project, the accessibility of the site for future study and public interpreta-
tion, etc. Ideally this plan should be prepared during Section 106 review
and referenced in the agreement document, but in some cases the par-
ties may agree that it will be prepared subsequently.

NAE determinations. In-place preservation may be specified as a condi-
tion of an NAE determination if a plan to ensure such preservation is in
hand, so that the absence of adverse effect can reasonably be ensured.

MOAs and PAs. In-place preservation may be specified as an MOA or
PA stipulation if such a plan is in hand or if it will be developed sub-
sequently.

NAE condition/MOA or PA stipulation: reference to specific in-place
preservation plan

The [name of agency] shall implement the preservation plan
entitled [full citation, including date] attached as Appendix

in order to ensure that [name of property] is preserved
in place.
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MOA or PA stipulation: provision for subsequent in-place preservation
plan development and review ‘

The [name of agency] shall ensure that a plan to preserve
-[name of property] in place is developed in consultation with
the SHPO and submitted to the SHPO for review. Unless
the SHPO objects within ____ days after receipt of plan, the
agency official shall ensure that the plan is implemented.
The plan shall take into account:

[List relevant issues.]

Data recovery: archeological documentation and
archeological salvage

General discussion. Where an archeological property must be
destroyed or substantially altered, or transferred out of Federal control
without reliable protective restrictions or conditions, agreement is usual-
ly reached to conduct archeological research on the property to recover
information that would otherwise be lost. As a means of documenting
the property, archeological data recovery is required by Section 110(b)
of NHPA. The Section 110 Guidelines: Annotated Guidelines for Federal
Agency Responsibilities under Section 110 of the National Historic Preser-
vation Act (Advisory Council on Historic Preservation and National Park
Service 1989; hereafter Section 110 Guidelines) discuss this requirement,
and identify the Section 106 review process as the mechanism for estab-
lishing the level and kind of data recovery to be carried out in satisfac-
tion of the requirement of Section 110(b).

NAE determinations. If the property from which data are to be
recovered is valuable only for the information it contains, and if the re-
search proposed by the responsible agency is sufficient to preserve such
information substantially, then under 36 CFR § 800.9(c)(1) the recovery
of data from the property, and its subsequent alteration, destruction, or
transfer, may be the subject of an NAE determination.

Where an NAE determination is made, the proposed data recovery plan
or research design should be in hand and it, together with the agency’s
commitment to implement it, should be included in the NAE documenta-
tion prepared pursuant to 36 CFR § 800.5(d)(1).

MOAs and PAs. If the property proposed for data recovery has histori-
cal, cultural, or architectural values other than its potential to produce in-
formation, data recovery and the ensuing destruction, alteration, or
transfer of the property should be the subjects of an MOA. An MOA

- should also be used if the data recovery plan or research design is un-
usually complex, if its implementation may be controversial, or if it has
not yet been prepared. If the data recovery plan has not yet been
prepared, the MOA should provide for its preparation, review, approval,
and implementation.
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Provision for data recovery may also be included in PAs, which are par-

ticularly appropriate where the agreement document must provide for

the subsequent preparation, review, approval, and implementation of a
data recovery plan.

NAE condition/MOA or PA stipulation: reference to data recovery plan

The [name of agency] shall ensure that the [data recovery
plan/research design/scope of work] entitled [give full
reference] is implemented prior to and in coordination with
those project activities that could disturb [name of property].

NAE condition/MOA or PA stipulation: provision for subsequent data
recovery plan development and review

The [name of agency] shall ensure that a [data recovery
plan/research design/scope of work] is developed in consult-
ation with the SHPO for the recovery of archeological data
from [name of property]. The [planldesign/scope] shall be
consistent with the Secretary of the Interior’s Standards and
Guidelines for Archeological Documentation (48 FR 44734-37)
and take into account the Council’s publication, Treatment
of Archeological Properties (Advisory Council on Historic
Preservation, (draft) 1980), subject to any pertinent
revisions the Council may make in the publication prior to
completion of the [data recovery plan/research design/scope
of work], and [relevant SHPO or other guidance]. It shall
specify, ata minimum:

o the property, properties, or portions of properties where
data recovery is to be carried out [if this information is
not specified in the agreement document];

o any property, properties, or portions of properties that
will be [destroyed/altered/transferred] without data
recovery;

o theresearch questions to be addressed through the
data recovery, with an explanation of their relevance
and importance;

o the methods to be used, with an explanation of their
relevance to the research questions;

e the methodsto be used in analysis, data management,
and dissemination of data, including a schedule;

o the proposed disposition of recovered materials and
records;

o proposed methods for involving the interested public in
the data recovery;

e proposed methods for disseminating results of the
work to the interested public;
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e proposed methods by which [specify relevant Indian
tribes, local governments, other specific groups] will be
kept informed of the work and afforded the opportunity
to participate;

e a proposed schedule for the submission of progress
reports to the [agency/SHPO/Council/others]; and

e [other provisions specific to the project, property, or
situation]

The [data recovery plan/research design/scope of work] shall
be submitted by the [name of agency] to the SHPO [and] the -
Council [and] [specify other parties] for ____ days review.
Unless the SHPO [or] the Council {or [specify other parties]}
object[s] within ____ days after receipt of the [plan/design],
the [name of agency] shall ensure that it is implemented.

Curation of materials and data from archeological sites

General discussion. Provisions for the curation or other disposition of
materials and records from archeological survey or data recovery should
be included in the plan or research design that guides the work. If not,
however, it is appropriate to include such provisions in the relevant
agreement document.

Records of surveys and data recovery should always be retained in an
appropriate archive or other curatorial facility and disseminated as

~ appropriate to facilitate research and management without unduly en-
dangering historic properties. Material recovered from survey and data
recovery projects, if it is the property of the Federal Government, must
be curated in accordance with 36 CFR Part 79. Material that is not the
property of the Federal government should be curated by an estab-
lishment meeting 36 CFR Part 79 standards unless the owner of the
material requires that it be returned. If return is required, the collection
should be curated by an establishment meeting 36 CFR Part 79 stand-
ards while it is under Federal jurisdiction during analysis and prepara-
tion of reports, but the collection may then be returned to its owner, who
may be entitled to Federal and State tax benefits for donating such
material to an appropriate institution.
In some cases exceptions may be made to the requirement that materials
be curated in accordance with CFR Part 79. For example, where the law
permits, human remains should be reburied after appropriate analysis
rather than curated. In some cases, too, materials may be destroyed in
the course of, or subsequent to, analysis. For example, radiocarbon age
determination destroys the sample analyzed, and soil samples are often
discarded after analysis is completed.

NAE determinations, MOAs, and PAs. Conditions or stipulations
providing for curation may be included in all types of agreement docu-
ments.
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NAE condition/MOA or PA stipulation: provision for curation of a
federally owned collection or a nonfederally owned collection whose
owner does not require that it be returned

The [name of agency] shall ensure that all materials and
records resulting from the [survey/data recovery] conducted
at [name of property or area] are curated {by [specify facility if
possible]} in accordance with 36 CFR Part 79, {provided,
however, that [specify exception, if any]}.

NAE condition/MOA or PA stipulation: provision for curation of a non-
federally owned collection whose owner requires that it be returned

The [name of agency] shall ensure all records resulting from
the [survey/data recovery] conducted at [name of property or
area] are curated {by [specify facility if possible]} in accord-
ance with 36 CFR Part 79, and that all materials resulting
from the [survey/data recovery] are maintained {by [specify
facility if possible]} in accordance with 36 CFR Part 79 until
their analysis is complete and they are returned to their
owner[s], {provided, however, that [specify exceptions]}.

Reburial of human remains excavated from archeological
sites

General discussion. Agreement documents may provide for the reburial
of human skeletal remains and grave-associated artifacts recovered
during archeological research. Ideally a reburial plan may be included
as part of a data recovery plan or research design; if not, a specific
stipulation may be appropriate. If a particular group; such as a group of
descendants, is concerned about reburial of a given skeletal population,
reburial should occur in consultation with such group, or might be
delegated to it.

NAE determinations, MOAs, and PAs. Because of their cultural and as-
sociative significance, graves and the properties in which they are found
are seldom if ever significant only for the information they contain. As a
result, the excavation and destruction of properties containing graves
should be dealt with under an MOA or PA, rather than under an NAE
determination employing the exception set forth in 36 CFR § 800.9(c)
(1). Accordingly, provision for reburial should usually be included in
MOAs and PAs, not in NAE determinations. On occasion, an NAE
determination may be acceptable where preliminary investigations indi-
cate a small possibility that human remains will be encountered, but
there is no specific evidence of their existence. Such circumstances
should be discussed on a case-by-case basis with the Council staff.
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MOA or PA stipulation: provision for reburial where no specific group
is involved

The [name of agency] shall ensure that any human remains
[and grave-associated artifacts] excavated during the data
recovery at [name of property] are reburied [after analysis as
specified in the data recovery plan/research design] within
[specify time limit] in a location where their subsequent dis-
turbance is unlikely [or specify location] and in a manner as
similar as possible to the manner in which they were
originally interred.

MOA or PA stipulation: provision for reburial in consultation with a
specific group

The [name of agency] shall ensure that any human remains
[and grave-associated artifacts] excavated during the data
recovery at [name of property] are reburied [after analysis as
specified in the data recovery plan/research design] {within
[specify time limit]} in consultation with [specify group].

MOA or PA stipulation: provision for delegation of reburial
responsibility '

The [name of agency] shall ensure that any human remains
[and grave-associated artifacts] excavated during the data
recovery at [name of property] are delivered to [specify
group] for reburial [after analysis as specified in the data
recovery plan/research design] {within [specify time limit]}.

Controlled grading of archeological sites

General discussion. Mechanized grading or bulldozing of an archeologi-
cal site under archeological supervision is sometimes specified as a final
step in data recovery. Although destructive, such a procedure is less
damaging than unsupervised grading and is a useful adjunct to more con-
trolled forms of data recovery where a construction or land use project
will totally destroy a site.

NAE determinations, MOAs, and PAs. Grading may be specified in an
MOA or PA, or in an NAE determination where the exception for data
recovery set forth in 36 CFR § 800.9(c)(1) applies.

NAE condition/MOA or PA stipulation: controlled grading

After completion of the fieldwork component of the data
recovery program provided for In [cite appropriate condition
or stipulation], the [name of agency] will ensure that the
[name of property] is graded under the supervision of an ar-
cheologist meeting the Secretary of the Interior's Professional
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Qualifications Standards (48 FR 44738-9) and in accordance
with the following procedures:

[specify procedures--e.g., equipment to be used, depth of cuts,
recording methods to be employed, time provided for
recovery/recordation of features, etc.]

Monitoring disturbance of archeological sites

General discussion. Archeological monitoring means observing the con-
duct of an excavation or construction project in order to recover ar-
cheological information and materials if they are unearthed. Monitoring
is never an appropriate substitute for proper identification and con-
sideration of archeological sites during project planning, but agreement
documents often provide for monitoring as a safeguard against the loss
of archeological data that may have been missed during planning and
Section 106 review. :

For example, if construction will pass close to, but not actually through,
an archeological site, monitoring may be used to ensure that construc-
tion stays within specified limits, and that if any archeological materials
are encountered they are effectively dealt with. Monitoring may also be
used where a site from which a sample has been excavated is being
removed, to ensure that any significant features that may have been
missed during the controlled excavation are recorded. Finally, monitor-
ing may be used where archeological sites may occur but could not be
dealt with in advance of construction, because they were deeply buried
or covered by buildings or structures that could not be removed.

NAE determinations, MOAs, and PAs. Depending on the circumstan-
ces, monitoring may be specified under an NAE determination, an
MOA, or a PA. For example, where no adverse effect on an archeologi-
cal site is expected although construction will occur close to it, an NAE
determination might be conditioned on monitoring as a safeguard. An
MOA or an NAE determination made with reference to 36 CFR §
800.9(c)(1) might provide for monitoring of destruction after completion
of data recovery, and a PA might establish monitoring as a standard prac-
tice to be employed by an agency program under specified circumstan-
ces. Monitoring to identify deeply buried or otherwise obscured sites is
normally provided for in an MOA or PA.

NAE condition/MOA or PA stipulation: provision for monitoring
during nearby construction

The [name of agency] will ensure that particular care is

- taken during construction to avoid affecting any archeologi-
cal remains that may be associated with the [name of proper-
ty]. Restrictions on construction work and areas will be
accomplished by {erection of a temporary fence/flag-
ging/[specify other measures]}. Suitable arrangements for ar-
cheological monitoring will be made in consultation with
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the SHPO prior to construction in this area. At a minimum,
such monitoring will include recording and reporting of
major features or artifact concentrations uncovered, and
recovery/curation of a sample of uncovered remains where
practicable.

NAE condition/MOA or PA stipulation: provision for monitoring
during destruction

After compietion of the fieldwork component of the data
recovery program provided for in [cite appropriate condition
or stipulation], the [name of agency] will ensure that an
archeologist meeting the Secretary of the Interior’s Profes-
sional Qualifications Standards (48 FR 44738-9) monitors
removal of the [name of property]. At a minimum, such
monitoring will include recording and reporting of major fea-
tures or artifact concentrations uncovered, and
recovery/curation of a sample of uncovered remains where
practicable.

NAE condition/MOA or PA stipulation: provision for monitoring an
area where deeply buried or otherwise obscured sites may occur

The [name of agency] will ensure that the monitoring plan
entitled [full citation, including date] and attached hereto as
Appendix ____is implemented during excavation in [specify
location or locations].

The [name of agency] will ensure that an archeologist meet-
ing the Secretary of the Interior’s Professional Qualifications
Standards (48 FR 44738-9) monitors excavation in [specify
location or locations]. At a minimum, such monitoring will in-
clude recording and reporting of major features or artifact
concentrations uncovered, and recovery/curation of a
sample remains uncovered where practicable.

Archeological survey

General discussion. Ordinarily, archeological surveys are carried out
during the early phases of Section 106 review, and provide one basis for
effect determination. Thus, in most cases such surveys will be complete
before agreement documents are prepared, and there will be no need to
include provisions for survey in the documents themselves. There are in-
stances, however, in which Section 106 review may be conducted before
surveys have been done. In such instances the agreement document may
need to include provisions for survey, which result in appropriate reports
and the evaluation of any discovered properties. If the survey results in
the discovery of historic properties, the document should provide for ef-
fects on those properties to be further considered under the regulations.
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Some agreement documents cross-reference a data recovery stipulation,
providing that properties discovered during survey that are important
only for the information they contain can be subjected to data recovery
while other kinds of properties require further consideration.

NAE determinations. The conduct of an archeological survey is rarely a
condition of an NAE determination, for the obvious reason that one can-
not determine that no adverse effect will occur if one does not yet know
what properties may be subject to effect. In rare cases, however, usually
where there is little likelihood that the survey will in fact result in the
identification of archeological sites, survey may be a condition of an
NAE determination whose primary focus is on historic properties that
have already been identified.

MOAs. For similar reasons, archeological survey is rarely the subject of
an MOA. In some cases, however, the need for survey may be recog-
nized late in the process of consultation on an MOA, perhaps because of
changes in project design or the recognition of previously unanticipated
effects. In some cases, the problem of access to land or the presence of
dense vegetation, landscaping, pavement, or recent buildings in a
project’s area of potential effect may make it necessary to defer a survey
for identification of unknown archeological sites while concluding an
agreement on known properties.

PAs. PAs most commonly provide for archeological survey; a PA, for ex-
ample, may establish mechanisms for the conduct of archeological sur-
veys with respect to an entire agency program, or a very large project, or
all projects in a State or region.

NAE condition/MOA or PA stipulation: archeological survey

The [name of agency] shall ensure that an archeological sur-
vey of [specify area to be surveyed] is conducted, in a man-
ner consistent with the Secretary of the Interior’s Standards
and Guidelines for Identification (48 FR 44720-23) and taking
into account NPS publication, The Archeological Survey:
Methods and Uses (1978: GPO stock # 024-016-00091) and
[specify relevant guidelines of SHPO, etc.]. The survey shall
be conducted in consultation with the SHPO, and a report
of the survey, meeting the standards of the SHPO, shall be
submitted to the SHPO for review and approval.

The [name of agency] shall evaluate properties identified
through the survey in accordance with 36 CFR § 800.4(c). If
the survey results in the identification of properties that are
eligible for the National Register, the [name of agency] shall
comply with 36 CFR § 800.5.
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Alternative NAE condition/MOA or PA stipulation: cross-reference to
data recovery stipulation

The [name of agency] shall evaluate properties identified
through the survey in accordance with 36 CFR § 800.4(c)
[or specify alternative process designed for program or ex-
pected property types]. If the survey results in the identifica-
tion of a historic property that is valuable solely for the
information it may contain, the [name of agency] shall en-
sure that they are treated in accordance with [cite stipulation
dealing with data recovery]. If the survey results in the dis-
-covery of a property that is valuable for another reason, the
[name of agency] shall comply with CFR § 800.5.

Archeological report dissemination

General discussion. Every archeological survey and data recovery
project should result in a final report or reports that meet accepted
professional standards. At minimum, the report should be provided to
signatories of the MOA and to NPS for possible peer review and submis-
sion to the National Technical Information Service (NTIS) of the Depart-
ment of Commerce, Springfield, VA. When release of locational
information to the public could jeopardize archeological sites, precise
locational data should normally appear in a separate appendix so that it
can be withheld from the NTIS publication and other publications in ac-
cordance with Section 304 of NHPA.

NAE determinations, MOAs, and PAs. Archeological report dissemina-
" tion provisions may be included in all kinds of agreement documents.

NAE condition/MOA or PA stipulation: archeological report dissemina-
tion’ ’

The [name of agency] shall ensure that all final archeologi-
cal reports resulting from actions pursuant to this [agree-
ment/determination] will be provided to the SHPO, [the
Council], and [specify other parties], and to NPS for possible
peer review and submission to the National Techical Infor-
mation Service (NTIS). The agency official shall ensure
that all such reports are responsive to contemporary profes-
sional standards, and to the Department of Interior’s Format
Standards for Final Reports of Data Recovery Program (42 FR
§377-79). Precise locational data may be provided only in a
separate appendix if it appears that its release could jeop-
ardize archeological sites.

Provision of information to database

General discussion. Besides providing for dissemination of data in hard
copy, agreement documents may establish provisions for the inclusion of
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data electronically in existing databases, such as inventories maintained
by SHPOs, local governments, or agencies.

NAE determinations, MOAs, and PAs. Provision of information to
databases can be a condition or stipulation of any kind of agreement
document.

NAE condition/MOA or PA stipulation: database input

The [name of agency] will ensure that information resulting
from the archeological [survey/data recovery project]
provided for in [cite appropriate condition or stipulation] is
provided to the [specify recipient] in a form acceptable to the
[specify recipient] for inclusion in the [specify database].

B e Sy,
Programmatic provisions

This section presents formats for provisions dealing with agency
programs of rehabilitation, planning, and other activities. Such
provisions are appropriate for use as stipulations in Programmatic
Agreements only.

Rehabilitation program implementation

General discussion. Where a whole rehabilitation program is the sub-
ject of Section 106 review (for example, a program carried out by a local
government using CDBG funds), it may well involve not only properties
that are known to be historic, but also properties that have not yet been
evaluated, or even identified. A PA developed for such a program
should provide a systematic process for identification, evaluation, and ap-
plication of appropriate standards, including the Secretary of the
Interior’s Standards for Rehabilitation and Guidelines for Rehabilitating
Historic Buildings, the Secretary of the Interior’s Standards and Guidelines
for Identification and Evaluation, and other relevant standards and
guidelines.

Most rehabilitation programmatic agreements provide for systematic
coordination with the SHPO with respect to identification, evaluation,
and review of plans and specifications. Where a local government’s his-
toric preservation program has been certified under Section 101(c)(1) of
NHPA, however, and the local government carries out design review in a
manner consistent with the Standards and Guidelines, the consulting par-
ties may agree that the local historic preservation commission will carry
out such activities with little or no SHPO participation.

PA stipulations: rehabilitation program

The [name of agency/City] shall ensure that a survey of the
[program target area] is undertaken to identify properties
that might meet the criteria for listing in the National
Register of Historic Places (36 CFR § 60.4), and shall apply
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the criteria to each identified property in consultation will
the SHPO. The survey shall be conducted in consultation
with the SHPO and will take into account the Secretary of the
Interior’s Standards and Guidelines for Identification and
Evaluation (48 FR 44720-26) {and [specify other applicable
standards and guidelines] }.

Until the survey is completed, properties that may be
affected by [agency projects/program components/CDBG
project/etc.] will be evaluated by the [name of agency/City],
in consultation with the SHPO, against the National
Register criteria, in accordance with 36 CFR § 800.4(c).

The [name of agency/City] shall ensure that properties meet-
ing the National Register Criteria are rehabilitated in accord-
ance with the recommended approaches in the Secretary of
the Interior’s Standards for Rehabilitation and Guidelines for
Rehabilitating Historic Buildings (U.S. Department of the Inter-
ior, National Park Service, 1983) (Standards and Guidelines).

The [name of agency/City] shall ensure that a plan for each
rehabilitation project, including [specify architectural
specifications/work write-up/photographs, etc.] is provided to
the [SHPO/specify local preservation commission] for review
and concurrence before the project begins, and that
photographs of the properties taken upon completion of
the rehabilitation are provided to the [SHPO/specify local
preservation commission]. The [name of agency/City] shall
retain documentation of the rehabilitation, including work
write-ups and photographs, as part of the permanent
project records.

If the recommended approaches in the Standards and
Guidelines cannot be met, if the [SHPO/specify local preserva-
tion commission] does not concur in the rehabilitation plan,
or if the project will result in demolition of, or other adverse
effect to, a property that meets the National Register
criteria, the [name of agency/City] shall comply with 36 CFR
§ 800.5(e).

Each year the [name of agency/City] will notify the public of
its current [specify title, e.g., CDBG] program, and make
available for public inspection documentation on the
program. Included in this documentation will be informa-
tion on the type(s) of activities undertaken with program
funds during the prior year and activities projected for the
current year; information on identified historic properties,
and/or areas where historic properties may be present,
which might be affected by these activities; the amount of
program funds available in the current program year; and
how interested persons can receive further information on
the program and advise the [name of agency/City], the
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[SHPO/specify local preservation commission], and the
Council of any concerns they may have about program
effects on historic properties.

Historic preservation plan development and
implementation

General discussion. Agencies with ongoing responsibilities for the ad-
ministration of historic properties, of land that is known or thought to
contain historic properties, or of buildings, structures, or districts that
may be historic in whole or in part, often find it advantageous to develop
and adopt historic preservation plans (HPPs). In various contexts, HPPs
are also referred to as Historic Properties Management Plans (HPMPs),
Historic Resources Management Plans (HRMPs), Cultural Resource
Management Plans (CRMPs), and by other terms.

Programmatic Agreements covering the management of historic proper-
ties on a Federal installation, on a body of a land under Federal jurisdic-
tion, or in a community often provide for the creation and/or use of an
HPP. This can be done in one of two ways:

Where the HPP has been produced. Where the HPP has been
developed and has been the subject of review under Section 106, if all
the consulting parties agree, it can be adopted through the mechanism of
a PA and thereafter be used by the agency in lieu of standard review
under the regulations.

Where the HPP has not yet been produced. Where the HPP has not yet
been produced and/or agreed to, the PA may provide for its develop-
ment, and outline its content. The PA also should spell out how the HPP
will be reviewed, adopted, and implemented in lieu of standard review
under the regulations.

PA stipulation providing for use of an existing HPP

The [name of agency] will implement the [title and other
references to identify the HPP precisely] in lieu of compliance
with 36 CFR §§ 800.4 through 800.6 [and 36 CFR § 800.11 (if
the HPP deals with properties discovered during implementa-
tion of undertaking)].

The [name of agency] will prepare a report [annually, or
specify other time interval] on its implementation of the HPP,
and provide this report to the SHPO [and] Council {and
[specify others]} for review, comment, and consultation as
needed.
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PA stipulation providing for development and implementation
of an HPP

Within [specify time period], the [name of agency] will
develop a Historic Preservation Plan (HPP) for the [installa-
tion, land area, district, etc.] in accordance with the stand-
ards and guidelines attached as Appendix . The
[name of agency] will ensure that the HPP is developed in
consultation with the SHPO {and [specify others]}.

When the HPP is complete in draft form, the [name of agen-
cy] will provide copies of the draft to the SHPO [and] the
Council {and [specify others]} for review and acceptance.
Disagreements or questions about the draft HPP will be
res¢ lved through consultation among the parties.

Upon acceptance of the HPP by the SHPO [and] the
Council, {and [specify others]}, the [name of agency] will
finalize and implement it in lieu of compliance with 36 CFR
§§ 800.4 through 800.6 [and 36 CFR § 800.11 (if the HPP deals
with properties discovered during implementation of undertak-

ings)]-

The [name of agency] will prepare a report [annually, or
specify other time interval] on its implementation of the HPP,
and provide this report to the SHPO [and] Council {and
[specify others]} for review, comment, and consultation as
needed.

PA sample language: appendix establishing scope and content of HPP

The Historic Preservation Plan (HPP) for [name of installa-
tion, land area, district, etc.] shall be prepared in accordance
with the following guidelines.

1. The HPP will be prepared by or under the supervision of
an individual who meets, or individuals who meet, ata mini-
mum, the "professional qualifications standards" for [specify
which one or more of the standards should be met--historian,
archeologist, architect, etc.] in the Secretary of the Interior's
Professional Qualifications Standards (48 FR 44738-9).

[Alternative qualifications standards may be specified if the con-
sulting parties agree--e.g., the standards of a relevant profes-
sional organization, or standards adopted by an SHPO, an
Indian tribe, etc.]

2. The HPP will be prepared with reference to:
[Here specify applicable guidance material, such as the

Secretary of the Interior’s Standards and Guidelines for Preser-
vation Planning (48 FR 44716-20); the Section 110 Guidelines
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(53 FR 4727-46); regulations, guidelines, and other documents
produced by the responsible agency; SHPO standards and
guidelines; preservation plans that already exist for the area or
adjacent areas; etc.]

3. The HPP will be prepared in consultation with:

[Here identify other parties known or thought to have interests
or expertise that should be represented in development of the
HPP, such as relevant professional groups, historical or ar-
cheological societies, historic preservation boards or commis-
sions, Indian tribes and other Native American groups. Since
consultation with the SHPO has been specified in the body of
the PA, it need not be specified here.]

4. The essential purpose of the HPP will be to establish
processes for integrating the preservation and use of his-
toric properties with the mission and programs of the [name
of agency] in a manner appropriate to the nature of the his-
toric properties involved, the nature of the [installation, land
area, district, etc.], and the nature of the [agency’s] mission,
programs, and planning processes.

5. In order to facilitate such integration, the HPP, including
all maps and graphics, will be made consistent with [specify
database management system, geographical information sys-
tem, etc., used by the agency].

6. The HPP will include the following:
[Use or adapt as applicabie.]

a. Foreword. The foreword shall explain the basis upon
which the HPP is being prepared.

b. Introduction. The introduction shall explain the or-
ganization and use of the various sections of the HPP.

c. Overview. This element of the HPP will synthesize
available data on the history, prehistory, architecture, ar-
chitectural history, landscape architecture, and ethnog-
raphy of the [installation, land area, district, etc.] and its
surrounding area, to provide a context in which to evaluate
and consider alternative treatment strategies for different
classes of historic properties. The overview shall include,
but not be limited to:

[Here insert specific matters to be addressed: e.g., the architec-
ture and landscape architecture of a facility, a particular class of
archeological sites, a pattern of historical land use, a known or
suspected area of traditional cultural importance to a Native
American group.]
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d. Inventory. This element of the HPP will include
descriptions of all properties within the [installation, land
area, district, etc.] that are known or thought to meet the Na-
tional Register criteria (36 CFR § 60.4), including but not
limited to the following information on each such property:

[Specify information needs relevant to different property types,
etc.]

The inventory will be prepared based on [specify data
sources to be used. See Section 110 Guidelines, Section
110(a)(2) Discussion § (b)(1) for example].

e. Predictions. [Note: This section is applicable only where
historic properties have not been fully identified.] Based on the
overview, this element of the HPP will predict the distribu-
tion and nature of [historic properties/specify those kinds of
historic properties whose distribution and nature have not been
fully documented] within the [installation, land area, district,
etc.]. This element will also offer an estimate of the ac-
curacy of the predictions, and outline ways that the predic-
tions will be tested, refined, and verified to the extent
needed through field survey and other further research.

f. Identification system. [Note: This section is applicable
only where historic properties have not been fully identified.]
Based on the overview and predictions, this element of the
HPP will establish procedures for the identification and
evaluation of historic properties that may be affected by
[management of the installation/land use activities within the
area, etc.]. This element of the HPP will take into account
the Section 110 Guidelines, Section 110(a)(2) Discussion §§
(b)(2) through (b)(10) as applicable, and will provide for
identification and evaluation to take place in a timely man-
ner during the planning of any actions that might affect
historic properties.

g. Management system. This element of the HPP will es-
tablish procedures for the management of historic proper-
ties within the [installation, land area, district, etc.], including
but not limited to:

[Note: Use or adapt as applicable.]

i. procedures for the use of historic properties for
agency purposes or the purposes of others, in a manner
that does not cause significant damage to or deterioration
of such properties, with reference to the Section 710
Guidelines, Section 110(a)(1), Discussion § (b), {and specifi-
cally proving for [specify as needed]};
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ii. procedures for affirmatively preserving historic
properties, with reference to the Section 110 Guidelines, Sec-
tion 110(a)(1), Discussion § (c), {and specifically providing
for [specify as needed] }; '

lii. procedures for the maintenance of historic proper-
ties, with reference to the Section 110 Guidelines, Section
110(a) (2), Discussion § (d)(1)(i), {and specifically providing
for [specify as needed]};

iv. procedures for the avoidance or mitigation of ad-
verse effects on historic properties, with reference to the
Section 110 Guidelines, Section 110(a)(2), Discussion §
(d)(1)(iii), {and specifically providing for [specify as needed]};
and

v. procedures of consultation with relevant parties
during implementation of the HPP, with reference to the
Section 110 Guidelines, Part Ill, {and specifically providing for
[specify as needed]}.

Archeological plan implementation

General discussion. In some cases, it may not be efficient to develop a
complete HPP as outlined above, but it may be appropriate to develop a
somewhat more restricted plan applicable only to archeological survey,
identification, evaluation, and treatment. This is sometimes the case
where large and complicated undertakings are involved (e.g., reservoirs,
surface mines, major urban developments, long pipelines), or where
project impacts are widespread and indirect (e.g., regional irrigation
projects), but where many or all predicted property types subject to ef-
fect are archeological. Such a plan should be developed in consultation
with the SHPO, the Council, and other concerned persons (e.g., land-
owners, local communities, Indian tribes) and should be responsive to ap-
plicable professional standards. The PA adopting the plan should
provide that properties meeting the National Register criteria for
reasons other than their archeological information value (e.g., historic
buildings, Native American cemeteries and other cultural sites) will be
reviewed under the regulations in the standard manner. Alternatively,
the PA might establish special processes for the review of effects on such
properties.

PA stipulation: provision for implementation of archeological plan

The [name of agency] shall ensure that historic properties
valuable for their potential contribution to archeological
research are identified, evaluated, and treated in accord-
ance with the archeological plan entitled [provide full citation
with date] and attached hereto as Appendix ____. The
[name of agency] shall ensure that historic properties valu-
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able for other reasons are considered further in accordance
with 36 CFR §§ 800.4 through 800.6.

General provisions

With very rare exceptions, every agreement document that stipulates
work to be done should contain one or more general provisions designed
to ensure, as applicable, that reports on the work conducted are properly
prepared and distributed, that the work is carried out by qualified per-
sons, that changes in personnel or organizations carrying out major
agreed-upon measures are subject to review, and that mechanisms are
available for the resolution of disputes about implementation of the
measures agreed to.

Reporting

General discussion. Copies of final reports on surveys, archeological
data recovery, architectural recording, historical research, and other
preservation activities should be supplied to the SHPO and other inter-
ested parties.

NAE condition/MOA or PA stipulation: general reporting

The [name of agency] shall ensure that [a] report[s] on all
activities carried out pursuant to this [determination/agree-
ment] [is/are] provided to the SHPO, [to the Council] {and to
[specify others]} and, upon request, to other interested
parties.

Qualification of personnel

General discussion. All historic preservation work done pursuant to an
agreement document should be conducted by or under the supervision
of a person or persons meeting appropriate professional qualifications
standards. Generally, these are the standards of the Secretary of the In-
terior set forth in the Secretary of the Interior’s Professional Qualifications
Standards (48 FR 44738-9, hereafter Qualification Standards), but it may
be appropriate to cite other standards under particular circumstances.
For example:

® where a professional specialty is called for that is not covered by the
Quualifications Standards (e.g., landscape architecture; cultural
anthropology);

e where more detailed standards are desirable (e.g., those of the
Society of Professional Archaeologists, or detailed standards used
by the SHPO); or

e where there is good reason to waive application of the Qualifications
Standards (e.g., on some Indian lands, Pacific and Caribbean is-
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lands, and small communities where competence in dealing with
local cultural systems and detailed knowledge of local history may
be more important than specific professional training).

Note that there is nothing in Section 106 or 36 CFR Part 800 that
prohibits an agency from using paraprofessionals, volunteers, trainees,
students, or others who are not fully qualified professionals in the con-
duct of historic preservation work. In order to encourage quality con-
trol, however, all such work should be supervised by appropriately
qualified individuals.

NAE condition/MOA or PA stipulation: qualifications where only one
kind of expertise is required

The [name of agency] shall ensure that all historic preserva-
tion work carried out pursuant to this [determination/agree-
ment] is carried out by or under the direct supervision of a
person or persons meeting at a minimum the [cite pertinent
standards].

NAE condition/MOA or PA stipulation: qualifications where multiple
kinds of expertise are required -

The [name of agency] shall ensure that all [specify first type
of work] carried out pursuant to this [determination/agree-
ment] is carried out by or under the direct supervision of a
person or persons meeting ata minimum the [cite standards
pertinent to first type of work]; that all [specify second type of
work] is carried out by or under the direct supervision of a
person or persons meeting at a minimum the [cite standards
pertinent to second type of work] . ... [etc.]

Review of implementation

General discussion. Particularly in the case of a PA, but also in the case
of an MOA or NAE determination whose terms will be carried out over
a considerable period of time, it is appropriate to include provision for
one or more kinds of review during the process of implementation. One
such provision is the establishment of a date on which the agreement
document, if not implemented, will become null and void, causing the un-
dertaking to be reviewed anew under the regulations. A less severe ap-
proach is to provide for review of the terms of the agreement document
at a particular time by the consulting parties. Many PAs include
provision for annual or other periodic review. Finally, an agrecment
document can provide for review of specific important changes, such as
changes in personnel or organizations responsible for major implement-
ing actions.
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NAE condition/MOA or PA stipulation: establishment of date on which
agreement becomes null and void

If [specify substantive conditions/stipulations--e.g., "stipulations
B through F above'] have not been implemented {by [date]},
this [determination/agreement] shall be considered null and
void, and the [name of agency], if it chooses to continue
with the undertaking, shall re-initiate its review in accord-
ance with 36 CFR Part 800.

NAE condition/MOA or PA stipulation: provision for review if terms
are not carried out by particular date

If [specify substantive conditions/stipulations--e.g., "stipulations
B through F above"] have not been implemented {by [date]},
the [parties to this agreement/specify parties if NAE] shall
review this [determination/agreement] to determine whether
revisions are needed. If revisions are needed, the [parties

to this agreement/specify parties if NAE] will consult in accord-
ance with 36 CFR Part 800 to make such revisions.

NAE condition/MOA or PA stipulation: provision for annual or other
periodic review

The [parties to this agreement/specify parties if NAE] shall con-
sult [annually/specify review period] to review implementation
of the terms of this [determination/agreement] and determine
whether revisions are needed. If revisions are needed, the
[parties to this agreement/specify parties if NAE] will consult in
accordance with 36 CFR Part 800 to make such revisions.

NAE condition/MOA or PA stipulation: provision for annual or other
periodic review

The [name of agency/specify other party--e.g., holder of permit
or license] shall not {be permitted by the [name of agency] to}
[specify change--e.g., alter the terms of a contract/change su-
pervisory personnel] without first affording the [parties to this
agreement/specify parties if NAE] the opportunity to review
the proposed change and determine whether it will require
that revisions be made in this [determination/agreement]. If
revisions are needed, the [parties to this agreement/specify
parties if NAE] will consult in accordance with 36 CFR Part
800 to make such revisions.

Dispute resolution

General discussion. Where designs, plans, or specifications are to be
submitted to the SHPO, the Council, a CLG, or another party for review
in accordance with the terms of an agreement document, the document
should provide a mechanism for resolving any objections the reviewing
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party may have. If objections from the public may occur, provision .
should be made for taking these objections into account and acting on
them appropriately. The document should also provide a way to note ob-
jections and take final actions in the event an objection cannot be
resolved.

To address these needs, most agreement documents should contain one
or more dispute resolution conditions or stipulations. The character of
such conditions or stipulations varies depending on the nature of the -
property, the nature of the undertaking, the likelihood of dispute, and

the likely disputants. Consulting parties may select or adapt one or more
of the models given below, as appropriate. The first provides for resump-
tion of consultation pursuant to the regulations in the event of dispute
among the parties, the second for a flexible process of rendering a final
advisory recommendation, and the third for review of public objection.

NAE condition/MOA or PA stipulation: dispute resolution among con-
sulting parties (Version 1)

Should the [specify reviewing party or parties: e.g., SHPO,
CLG, Indian tribe, Council, etc.] object within ___ days to
any [plans provided for review/specifications provided/actions
proposed] pursuant to this [determination/agreement], the
[name of agency] shall consult with the objecting party to
resolve the objection. If the [name of agency] determines
that the objection cannot be resolved, the [name of agency]
shall request the further comments of the Council pursuant
to 36 CFR § 800.6(b). Any Council comment provided in
response to such a request will be taken into account by
the [name of agency] in accordance with 36 CFR §
800.6(c)(2) with reference only to the subject of the dispute;
the [agency’s] responsibility to carry out all actions under
this [determination/agreement] that are not the subjects of
the dispute will remain unchanged.

NAE condition/MOA or PA stipulation: dispute resolution among con-
sulting parties (Version 2)

Should the [specify reviewing party or parties: e.g., SHPO,
CLG, Indian tribe, Council, etc.] object within ____ days to
any [plans provided for review/specifications provided/actions
proposed] pursuant to this [determination/agreement], the
[name of agency] shall consult with the objecting party to
resolve the objection. If the [name of agency] determines
that objection cannot be resolved the [name of agency] shall
forward all documentation relevant to the dispute to the
Council. Within days after receipt of all pertinent
documentation, the Council will either:

1. provide the [name of agency] with recommendations,
which the [name of agency] will take into account in reach-
ing a final decision regarding the dispute; or
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2. notify the [name of agency] that it will comment pursuant
to 36 CFR § 800.6(b), and proceed to comment. Any Coun-
cil comment provided in response to such a request will be
taken into account by the [name of agency] in accordance
with 36 CFR § 800.6(c)(2) with reference to the subject of
the dispute.

Any recommendation or comment provided by the Council
will be understood to pertain only to the subject of the dis-
pute; the [agency’s] responsibility to carry out all actions
under this [determination/agreement] that are not the sub-
jects of the dispute will remain unchanged.

NAE condition/MOA or PA stipulation: review of public objections

At any time during implementation of the measures stipu-
lated in this [determination/agreement], should an objection
to any such measure or its manner of implementation be
raised by a member of the public, the [name of agency] shall
take the objection into account and consult as needed with
the objecting party, the SHPO, [specify others as needed] or
the Council to resolve the objection.
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VIIIL. Complete sample documents

This section provides complete sample documents as illustrations of the
ways in which agreement documents may be drafted. These sample
documents involve various programs, undertakings, and effects, but use
some of the same fictitious parties: the Bureau of Indoor Recreation
(BIR), the city of Bluewater in the State of Hypothetical, the Harris
House Historians Association, the Bluewater Indian Tribe, and the
Hypothetical State Historic Preservation Officer.

Figure 8 illustrates an NAE determination submitted with summary
documentation. In this hypothetical case, BIR proposes to fund city
rehabilitation of the Bluewater Swimming Pool and associated rehabilita-
tion and new construction to create the Bluewater Sports Center. The
undertaking affects three historic properties: the Bluewater Downtown
Historic District, which will not be physically affected since the pool has
been located in the district for 75 years and new construction will be
designed to avoid adverse visual effects; the C. W. Harris House, which
will be rehabilitated according to the Standards and Guidelines and for
which 35-percent plans and specifications already exist for review; and
archeological site 57BIu729, which will be destroyed but for which a data
recovery plan is complete and available for review.

Given these circumstances, BIR has determined that the undertaking
will have no adverse effect on historic properties. Note that in the ex-
ample, the SHPO has concurred in BIR’s determination. Had the
SHPO not concurred, BIR would need to send additional documenta-
tion to the Council to support its position.

BT e e
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~ January 15,1991

_State Historic Presel

hat the C. W. Harris House is rehabilitat

Reading Room, In accordance with th

aintained as the Sport

1 accordar the recommended approaches in
_ rds delines, in consultation with your office. Enclosed are 35-percent
- plans and specifications for rehabilitation, for your review and approval. Further plans and
-~ specifications will be submitted to you for review and approval at the 75-percent and 95-
_ percentdesignstages. T T
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‘mate sultir g]from the data e ry are mamtained by such lnstitution In accord-
ance ‘with 36 CFR Part 79 until their analysis is complete and they are returned to their

- owner prowded however that in the unlikely event human remains and grave-associated
3 ‘dlscovered these will be dlsposed of as outlined betow

ema S are not antncupated in 57Blu729 smce such remams are almost never
“pa’rt of the State, but if such remains should be dis-
1an remains and grave~assoctated artifacts excavated

: after analysis as specifled in the data recovery plan :
R ultura! Co mittee of the Bluewater Indian Tribe. All analysis of

rfacts must be completed with sixty (60) days

ervthe supervision of an archeologist meeting the Secretary of the

almcatrons Stahdards (48 FR 44738—9) andi in accordance with-

o‘!ess than flve (5) ﬁeld echmcnans not mcludmg the transrt team, assugned to
‘ eologist s direction to record and recover dis- '

: oglcal reports resultmg from actsons connected with
ertakmg are provided to the SHPO the Cultural Committee of the Bluewater In=
ater, and Hypothetlcal State University at Bluewater, Depart-
h{ tional Park Service for possible peer review and

on to the Nattonal Tex mcal'vinformatlon Service (NTIS) of the Department of
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into account in accordance with 36 CFR § 800. 6(c) (2) with referenoe to the subject o
of the dnspute : : e o

or comment prowded by the ‘Councd will be understood to ’p
of the dlspute our responsib:hty to carry out aH actions under thi

p _
signed copy of the letter, we
y ”the Counou wnll proceed w

Figure 9 provides a sample two-party MOA. The hypothetical case in
Figure 9 is the same as that used in Figure 8, with several i important ex-
ceptions. The C. W. Harris House cannot be rehabilitated as part of the
Bluewater Sports Center. Rather, it will be marketed for sale and the
new owner will be permitted to move it to a new site. Archeological site
57Blu729 will be destroyed (as in the Figure 8 case), but in Figure 9 an
archeological recovery plan has not yet been developed.

Given these circumstances, BIR has determined there will be adverse ef-
fects to historic properties and has submitted a signed two-party MOA,
which mitigates adverse effects, for Council acceptance. The city of
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Bluewater, the Harris House Historians Association, and the Tribal
‘Council and Cultural Committee of the Bluewater Indian Tribe have par-

. ticipated in consultation and the city has been invited to concur in the
MOA. (Note: BIR could have chosen a three-party MOA, in which case
the Council would have participated as a consulting party. A three-party
MOA would be identical except that the Council would be listed as a
consulting party in the first "Whereas" clause; the words, "its subsequent
acceptance by the Council” would not appear in the final paragraph; and
a signature block, rather than an acceptance line, would be provided for
the Council.)
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D Nery of copies .Ofb il docum ”vtions to the Harris Hoi 6 HIstorians Assoc:tatlo .

thy nterested pubhc, -

BI ewater Indlan

“ort o-the SHPO the :

very pr Oiect are curated by an
' 'CF,R Part 79 and that all

d they are retumed to thew
asscciated artlfacts will be dlS- ‘
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Historians; that all studies in architectural history are carrled out by or under the direct su-
‘pervision of & person or persons meeting at a minimum the Secretary of the Interior's
Professional Qualifications Standards (48 FR 44738-9) for Archltectural Historians; and

that all archeological studies are carried out by or under the direct supervision of a person

or persons meeting at a minimum the Secretary of the Interior’s Professional Qualifica-

tions Standards (48 FR 44738-9) for Archeologists. : L

B. If any of Stlpulattons 1 through 4 above have not been implemented with two (2) years
after execution of this agr
ment to determin

ment, the partles to this agreement shall review this agree-

visions are needed. If revisions are needed, the partiesto

this agreement accordance with 36 CFR Part 800 to make such revisions.

PO to review and comment on s that BIR proposes -

ns of this agreement and shall permit the Bluewater Indian

Historians Association to review and comment on alf contracts

the C. W. Harris House respectively. BIR shall not alterthe

nor change personnel responsible for overseeing such con-
' SHPO the opportunity to review the proposed change and

- determine equire that revisions be made in this. If revisions are needed,

_the parties to ill consult in accordance with 36 CFR Part 800 {6 make o

~ such revision e - -

his agreement object within thirty (30) days af rreceipttoany

ntracts, or other documents provided for review pursuant to this

nanner in which this agresment is being implemented, BIR shall con- -

ting party to resolve the objection. If BIR determines that the objection

: > resolved, BIR shall forward all documentation relevant to the dispute to the
Council. Within thirty (30) days after receipt of all pertinent documentation, the Council

(1) provide BIR with recommendatios, which BIR il ake nto account i reaching
fina arding the dispute; or oo accoum i |

""" tit wil comment pursuart to 36 CFR § 800.6(b) and proceed to
cil comment provided in response to such a request will be
% :‘:;n‘ag(:ordar‘sce with 36 CFR § 800.6(c)(2) with reference to

é_omment 'pré\;iided by the Councll will be understood to per-
the dispute; BIR’s responsibility to carry out all actions under
t the subjects of the dispute will remain unchanged. :

/ tim plementation of the measures stipulated in this agreement, should

~ an objection to any such measure by raised by a member of the public, BIR shall take the
- objection into account and consult as needed with the objecting party, the SHPO, others -
s needed, and the Council if necessary to resolve the objection. :

Execution of this Memorandum of Agreement by BIR and the Hypothetical SHPO, its sub- -
sequent acceptance by the Council, and implementation of its terms, evidence that BIR has af-
forded the Council an opportunity to comment on the Bluewater Pools Sports Center Project
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A sample Programmatic Agreement is illustrated in Figure 10. This
hypothetical case does not involve a particular undertaking. Rather,
BIR proposes to adminster a broad funding program for local recreation
centers. The PA anticipates that projects funded in the future might ad-
versely affect historic properties and provides a procedure for ensuring
that these historic properties are given sufficient consideration as
specific future projects are carried out. Consultation among BIR, the
Council, NCSHPO, and the Association of American Recreators, has -
resulted in agreement on procedures that BIR will use.
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PROGRAMMATIC AGREEMENT

o . AMONG - : .
. - THE BUREAU OF INDOOR RECREATION' :
 THE ADVISORY COUNCIL ON HISTORIC PRESERVATION o
:AND THE NATIONAL CONFERENCE OF STATE HISTORIC P ’ESERVAT
e ... OFFICERS . .
I?~.REGARDING IMPLEMENTATION OF THE LOCAL RECREATION CENTER |
"PROVEMENT PROGRAM

irdance wrth the fo!lowmg stlpulatlons to satlsfy BIH s Sectlon 106 respon
'dual aspects of the program i . g

A A des ipti n of the area of potentia! eﬁects of the proy ,
talns deﬂned ln accordance with 36 CFR § 800. 2(c)

ed"'bersons and ba .
(y of the Intenor s Stan-‘

S _ec:s:onmakmg Guide for Manage (Washmgton DC, 1988)
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thh regard to mdwidual vundertaklngscove‘ed.by.thlsnf,b L
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The final sample document, a sample PA with a local government, is
shown in Figure 11. In this situation the city of Bluewater proposes to
administer its Community Develcpment Block Grant program with
funds from HUD. Consultation has determined that administration of
this program will have an effect on properties included in or elibigle for
inclusion in the National Register of Historic Places. This PA contains
stipulations by which the city will ensure careful consideration of historic
properties as it implements community development programs.
Numerous interested persons have participated in consultation and been
invited to concur in this Programmatic Agreement.
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2 Whenever Program asslstance may be used to affect buldings that are not withinthe
_ Bluewater Downtown Historic District, the City will consult with the SHPO and. if necessary, the

Keeper of the National Register in accordance with 36 CFR § 800.4(c) to determine whether the

- property or properties subject to effect is or are eligible for inclusion in the Register. Al eligible
~ properties shall be subject to the terms of this Programmatic Agreement. - g .

. The City shall ensure that an archeological survey Is conducted of all areas where the .~
~_Program may result in ground disturbance. Such survey shall be consistent with the Secretary
 of the Interior's Standards ay Guidelines for Identification (48 F| a
_count the National Park Service (NPS) publice

he City shall ensure that all rehabilitation of buildings, structures, st
paces within the Bluewater Downtown Historic District, and all such re
uildings, structur €S, Or open spaces determined eligible f
legister pursus on 2 Is carrled out in a manner that Is compatible with
of the affected property or properties and ‘con

ehabilitation set forth in the Secretary of the Interior’s Standards
€5 for Rehabilitating Historic Buildings (U.S. Department
.1983). SR

Historic District are developed in consultat
ot Board of Architectural Review (Board)
Provided the Board approves such design and tion

e SHPO and/or the Council, except that the SHPO and/or

er review, in accordance with 36 CFR § 800.5, at their res

or review Is required by
‘may require such furtt

" 6. The City shall ensure that the design and specifications for any rehabilita 1] le
- the Bluewater Downtown Historic District affecting one or more properties eligible for inclusion
~inthe Register are developed in consultation with the SHPO and submitted to the SHPO for =
review and approval. Provided the SHPO approves such design and specifications, no further
- review Is required by the Councll, except that the Council may require such further review, in ac-
- cordance with 36 CFR § 800.5, at its discretion. S colham e :

- 7. Where the City proposes & treatment other than rehabilitation including, but not limited to,

. demolition, construction of an addition, disturbance of an archeological site, and where the City
. proposes rehabilitation but the design and specifications for such rehabilitation are not ap-
- proved by the Board under Stipulation 5 or the SHPO under Stipulation 6, the City shall comply
 with36CFR§8005. | il S

: 8 ':’Th'e' Council and the SHPO may monitor activities carried out pursuant to 'tﬁiéz"?froﬁraMmaﬁé
- Agreement, and the Councll will review such activities if so requested. The City will cooperate.
- with the Council and the SHPO in carrying out their monitoring and review responsibilities.
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R e T
IX. Conclusion

This publication is provided as a guideline for the preparation of the
various agreement documents developed through the consultation of par-
ties involved in determining ways to reduce or avoid the adverse effects
of an undertaking on historic properties. The language and formats sug-
gested here, again, are not intended to be used as inflexible models; the
examples are presented to show what a document might need for legal
sufficiency and clear intent to all readers. Each undertaking that invol-
ves historic properties will have distinct concerns, and participants in
review are encouraged to review all possible solutions before developing
one specific approach.
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